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QUESTIONS PRESENTED

Under Pennsylvania s Workers Compensation Act, 77 Pa. Stat.
Ann. §531(5) and (6), workers' compensation insurersare permitted
to withhold payments to health care providers during a utilization
review to determine whether a particular medical treatment was
reasonable and necessary. The questions presented are:

1. Whether private companies providing workers compensation
insurance to private employers become “ state actors” for purposes
of the Due Process Clause when they eect to use a state-authorized
utilization review procedure.

2. Whether the Due Process Clause requires workers
compensation insurers to pay disputed medical bills prior to a
determination that the medical treatment was reasonable and
necessary.

(i)
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RULE 24.1(b) AND 29.6 STATEMENT

Pursuant to Rule 24.1(b), petitioners state that in addition to
American Manufacturers Mutual Insurance Company, petitioners
here (al so defendantsin the court bel ow) include Commercia Union
Insurance Company, Continental Casualty Company, Donegal Mutual
Insurance Company, Hartford Fire Insurance Company (misidentified
in the Third Circuit caption as “Hartford Mutual Insurance Com-
pany”), Insurance Company of North America (misidentified in the
Third Circuit caption as “CIGNA Corporation”), United States
Fidelity and Guaranty Company (misidentified in the Third Circuit
caption as “USF& G Insurance Company”), and Zurich Insurance
Company (misidentified in the Third Circuit caption as “Zurich
American Insurance Company”).”

Defendants below who are respondents here are the School
District of Philadelphia, the Pennsylvania Secretary of Labor and
Industry, the Director of the Pennsylvania Bureau of Workers
Compensation, the Pennsylvania Insurance Commissioner, the
Pennsylvania Treasurer, and the Director of the State Workers'
Insurance Fund.

In additionto Delores Scott Sullivan, theindividua plaintiffsin
thisputativeclassactioninclude William Battle, LouisBaumgartner,
Anthony Cancila, Christopher Costello, William C. Dillon, by his
guardian and next friend Pauline Dillon, Terrence Ervine, LisaLex,
Charles Matthews, and Susan Hansen. The organizationa plaintiffs
arethe Philadel phia AreaProject on Occupational Safety and Health
and the Philadel phia Federation of Teachers. All of the plaintiffs
below are respondents here.

Pursuant to Rule 29.6, a list of al parent companies and
nonwholly owned subsidiaries of each of the corporate petitionersis
Fidelity and Guaranty Company hastwo additiona nonwholly owned
subsidiaries: JNO Industrial, Inc. and Octagon Services, L.L.C.

The parties stipulated below to a substitution of Insurance Company of
North Americafor CIGNA Corporation.
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BRIEF FOR PETITIONERS

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-40a) is
reported at 139 F.3d 158. The opinion of thedistrict court dismissing
the claims against the private insurers for lack of state action (Pet.
App. 41a-61a) isreported at 913 F. Supp. 895. The district court’s
subsequent opinion dismissing the complaint and holding that the
Pennsylvania statute does not violate procedural due process (Pet.
App. 62a-824) is unreported.

JURISDICTION

The judgment of the court of appeals was entered on March 13,
1998. The petition for awrit of certiorari wastimely filed on June 11,
1998, and granted on September 29, 1998. This Court’sjurisdiction
restson 28 U.S.C. § 1254(1).

CONSTITUTIONAL AND STATUTORY
PROVISIONS INVOLVED

The Fourteenth Amendment to the United States Constitution
providesin relevant part that “[n]o State shal * * * deprive any person
of life, liberty, or property, without due process of law.” The pertinent
provisions of the Pennsylvania Workers Compensation Act (77 Pa.
Stat. Ann. 8 1 et seq.) and relevant regulations are set forth at Pet.
App. 83a-103a.

STATEMENT

This case involves acongtitutional challengeto actions of private
insurance companies taken pursuant to Pennsylvania's workers'
compensation law. Pennsylvania authorizes aworkers compensation
insurer who believes that medical care provided to an injured worker
maly be unreasonabl e or unnecessary to obtain “ utilization review” —
an evauation of the treatment by an independent medical professional
— and to withhold payment to health care providersfor the disputed
care until review is completed. The Third Circuit held that when an
insurance company initiates this procedure and withhol ds payment, it
“become(s] an arm of the State,” subject to the restrictions imposed
by the Fourteenth Amendment. Pet. App. 15a. It also held that the
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private insurers violate the Due Process Clause by withholding
payment pending the outcome of utilization review.

A. Pennsylvania’'sWorkers Compensation Statute And 1ts1993
Cost-Containment Initiatives

Workers compensation is asystem under which employers are
obligated to pay for medical care (and partial wage replacement) for
employeeswho sustain work-related injuries or contract occupational
diseases. Pet. App. 13a-14a; U.S. CHAMBER OF COMMERCE, 1997
ANALYSIS OF WORKERS COMPENSATION LAWS, at vi. It isa no-
fault substitute for the prior system of compensation under the
common law of tort. See Blake v. Wilson, 112 A. 126, 128 (Pa.
1920).

The Pennsylvaniaworkers compensation system, involved here,
istypicd. Like mogt States, Pennsylvaniamakesworkers compensa:
tion coverage both mandatory and “exclusive * * * of any and all
other liability.” 77 Pa. Stat. Ann. 8 481(a). The law dispenses with
the prior cumbersome and expensive court remedy in tort and
replaces it with an administrative procedure aimed at facilitating the
prompt resolution of disputes between employers (or their insurers)
and employees. The vast majority of claims are resolved through
voluntary agreement. SeeD. BALLANTYNE& C. TELLES, WORKERS
COMPENSATION IN PENNSYLVANIA, at xix (1991). Disputes are
adjudicated by workers' compensation judges, with aright of appeal
to the Workers' Compensation Appeal Board (“Board”) and then to
the Pennsylvania courts. The Bureau of Workers' Compensation
(“Bureau”), apart of the Department of Labor and Industry, adminis-
tersthe system and enforces compliancewith workers' compensation
laws.

To ensure that employers can meet their financial obligations,
Pennsylvania requires them to “ obtain insurance — either through a
private insurance carrier or through the State Workmen'’s Insurance
Fund,” astate-conducted insurer — “or to self-insure.” Pet. App. 3a.
If the employer contracts with an insurer for coverage, the insurer
“assume(s| the employer’sliability” to pay workers compensation
benefits. 77 Pa. Stat. Ann. 8 501(a)(1). Private insurers are not
required to sell workers' compensation insurance and are free to
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decide which employers to underwrite. All features of workers
compensation insurance coverage that are not dictated by law are
determined by contract. Moreover, “no aspect of the workers' com-
pensation system is financed with public tax dollars.” D.
BALLANTYNE & C. TELLES, supra, at 15.1

This case involves the procedures for resolving disputes over
reimbursement of providers for medical care rendered to injured
employees. Thelaw requiresinsurers or self-insured employers? to
pay only for “reasonable” and “ necessary” medical careand services.
77 Pa. Stat. Ann. 8§ 531(1), (5). Prior to 1993, however, insurers had
no effective means to limit payments to such care. The “spiraling
costs of medica treatment for work-related injuries’ (Pet. App. 3a)
became a “significant problem([] in the Pennsylvania system.” D.
BALLANTYNE & C. TELLES, supra, at 30. Between 1983 and 1991,
workers compensation medical costs increased by 240%. SeeD.
BALLANTYNE, REVISITING WORKERS COMPENSATION IN
PENNSYLVANIA, at 67 (1997). By 1993, the State Workmen's
Insurance Fund was on the verge of bankruptcy. PA.LEGIS. J. —
SENATE 1044 (June 16, 1993) (statement of Sen. Fisher). Employers
had just been subjected to a 24% rate increase in insurance premiums.
Id. at 1048 (statement of Sen. Mellow). In an effort to control these
costs, the Pennsylvania legislature passed Act 44, creating “a
utilization review process under which the reasonableness and/or
necessity of an employee’s [current, prospective, or past] medical
treatment could be reviewed.” Pet. App. 3a.

Act 44 authorizes an insurer who receives abill for medical care
that it believesis unreasonable or unnecessary to obtain utilization
review. 77 Pa. Stat. Ann. 8 531(5). Insurersare permitted — though

' If aworkers compensation insurer in Pennsylvania becomes insolvent,

its obligations are assumed by the Workers' Compensation Security Fund,
77 Pa. Stat. Ann. § 1053, but that fund is funded by taxes on the insurers
themselves, id. § 1055. Seealso Pet. App. 14an.18.

2 |dentical obligations are placed upon insurers and self-insured employers
under this system. For simplicity’s sake, we will usualy refer in this brief
simply to “insurers.”
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not required — to withhold payment for disputed medical bills during
utilization review. lbid. This isimportant because the law bars
insurers from recouping payments made to health care providers, even
if thetreatment islater determined to be unreasonable or unnecessary.
Pet. App. 27a; see Moats v. Workmen’'s Compensation Appeal Bd.,
588 A.2d 116, 118 (Pa. Commw. Ct. 1991). Insurers and self-insured
employers are entitled to reimbursement for excessive payments from
a special fund, but the fund is financed entirely from assessments
levied on theinsurers and self-insured employersthemselves. 77 Pa.
Stat. Ann. § 999.

Under the Act, employeesare permitted to go to the providers of
their choice after the first 90 days of treatment for ajob-related injury.
77 Pa. Stat. Ann. 8 531(1)(i). Providerssubmit billsfor treatment of
theinjured employeedirectly to theinsurer. Id. 8§ 531(5). Aninsurer
has thirty days either to pay the bill or to file for utilization review,
whichtollsthe payment deadlinefor disputed treatment. 1bid.; 34 Pa.
Code 88 127.208(e)-(f), 127.403. Utiliza-tion review isinitiated by
submitting to the Bureau an origina and eight copies of a one-page
form. 34 Pa Code 8§ 127.452(a); JA. 5. The decision to obtain
utilization review ismadeindependently of the Bureau, which neither
encourages nor discourages utilization review but “smply providesthe
forms’ for initiating the process. C.A. App. B199-B200; see also Pet.
App. 3a

The Bureau conducts no substantive review of the form to
determine whether utilization review is appropriate; requests are
reviewed solely for facial adequacy. Pet. App. 5a. If therequest is
incomplete or facialy defective, the Bureau rejects it and sends the
requester aform letter identifying the basisfor regjection. 1bid.; C.A.
App. C23. If the request is complete and appears on its face to
satisfy the formal criteriafor utilization review, it is forwarded to a
utilization review organization (*URQ”) selected randomly from alist
of approved UROs. Pet. App. 68, 34 Pa. Code § 127.453.

Next, the Bureau notifies the employee, the insurer, and the
health care provider that a request for utilization review has been
received and forwarded to the URO. Pet. App. 6a; 34 Pa. Code §
127.453. The current notice informs the employee that a deter-
mination that treatment is not reasonable or necessary “may result in



5

these treatments not being paid.” J.A. 50. The employee is also
informed that he or she may “submit awritten personal statement” to
the URO “regarding your view of the reasonableness and/or necessity
of the disputed medical treatment.” lbid. Finally, the employeeis
informed of his or her right to seek administrative review of an
adverse utilization review determination. 1bid.?

The URO is an independent, private entity that must be capable
of performing “impartial reviews’ of the medical reasonablenessand
necessity of disputed treatment. 34 Pa. Code § 127.663(b); Pet. App.
6a n.3. The URO's review must be con-ducted by a medical
professional who is “licensed in the same profession and ha[s] the
same or sSimilar speciaty asthat of the provider of the treatment under
review.” 77 Pa. Stat. Ann. 8 531(6)(i). The reviewer isrequired to
give the provider an opportunity to discuss treatment decisions, and
must initiate discussion with the provider if it will assistin determining
whether disputed care was reasonable and necessary. 34 Pa. Code
§127.469. Utilization review applies“generally accepted treatment
protocols’ and a presumption that disputed treatment is reasonable
and necessary. |d. 88 127.467, 127.471(b). The reviewer must find
treatment to be reasonable and necessary if the “provider’ s records
document that [it] isrelieving pain or alowing the patient to continue
with the activities of daily living.” C.A. App. B12.

Under the statute, the URO must issue awritten decision within
thirty days of arequest, 77 Pa. Stat. Ann. § 531(6)(ii), though in
practicethistypically takes about seventy days. The URO’ sdecision
may be challenged by filing apetition with aworkers' compensation
judge, who conducts a de novo hearing at which the employee may
submit testimony. Pet. App. 9a; 34 Pa. Code § 127.556. If the URO
determines that a disputed medical service was reasonable and
necessary, theinsurer must pay the bill immediately with 10% annual
interest, evenif it petitionsfor review of the decision. 34 Pa. Code §
127.208(e), (9); 77 Pa. Stat. Ann. § 717.1(a). If the URO decides
that the service was unreasonable or unnecessary, then the insurer
need not pay the bill unlessthat decision is overturned by aworkers

¥ Thisform was revised to satisfy portions of the decision below that are

not challenged by petitioners. See Pet. 22 n.12.
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compensation judge, the Board, or the courts. The provider may not
bill the employee for treatment determined to be unreasonable or
unnecessary. 34 Pa. Code § 127.211(b).

The statute includes within the definition of “medical services’
not only “services rendered by physicians’ but also the services of
“any * * * physical therapist, psychologist, [or] chiropractor.” 77 Pa.
Stat. Ann. 88 29 (defining “health care provider”), 531(1)(i),
531(3)(iii). Treatment by non-physician providers generates adis-
proportionate number of the disputes over the reasonableness and
necessity of care.* Of the ten individual plaintiffsin this case, for
example, one worker was receiving twice-weekly chiropractic
sessions more than six years after his injury (J.A. 28); one was
undergoing “aquatic therapy” (id. at 30); one was till receiving
chiropractic services and physical therapy more than fifteen years
after hisinjury, and nearly twelve years after he had returned to work
(and who was running his own business) (id. at 35-36); and one was
receiving psychological and biofeedback therapy (id. at 42). The
Third Circuit stated that procedural safeguards are “particularly”
pertinent to recipients* of unorthodox, naturopathic, or non-traditional”
treatments “suchas™* * * acupuncture or chiropractic manipulation.”
Pet. App. 3la

B. Proceedings|n The District Court

Paintiffsin this putative class action (respondents here) are ten
individuals who were or are employed in Pennsylvania and two
organizations that represent Pennsylvania employees. Pet. App. 9a
& nn.7-8.°> The private defendants (petitioners here) are American

4 For example, approximately 37% of requests for utilization review involve

care provided by chiropractors, while only 17% involve care provided by
family doctors or general practitioners. Letter from Timothy L. Wisecarver,
President, Pennsylvania Compensation Rating Bureau, to Richard Himler,
Director, Bureau of Workers' Compensation, Dep’t of Labor & Industry,
Commonwealth of Pennsylvania (Oct. 29, 1998), posted at
<http://www.li.state.pa.us/wecletter.html>.

®  The proposed plaintiff class “consists of more than 40,000 workers'
compensation recipients’ who “have been, or will be in the future, receiving
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Manufacturers Mutual Insurance Company and seven other private
insurance companies that write workers' compensation policiesin
Pennsylvania. Plaintiffs also named as defendants the School District
of Philadelphia and various state officials, who are also respondents
here.® Plaintiffs amended complaint requested that the court certify
a defendant class of al insurance companies and self-insuring
employers that have invoked the Pennsylvania utilization review
procedure and withheld reimbursement for medical care during the
pendency of that review. JA. 16.

Plaintiffs alleged that Act 44's utilization review procedures
violate due process and 42 U.S.C. § 1983 because they permit the
deprivation of “medical benefits’ without “advance notice and prior
opportunity to be seen and heard * * *.” JA. 43. They sought
declaratory and injunctiverelief, restoration of benefits, and compen-
satory as well as punitive damages.

The insurers moved to dismiss on the ground that, as private
companies, they are not state actors and thus cannot be sued for
violations of the Due Process Clause or for action under color of state
law (42 U.S.C. § 1983). After limited discovery, the district court
granted their motion. Pet. App. 41a-61la. It explained that the
government’ sinvolvement in the private insurers decisionto invoke
utilization review and withhold payment wasminima. 1d. at 59a. The
State did not promote, support, or encourage the decision of an insurer
to obtain utilization review of disputed trestment in a particular case,
and the State took no action to influence a utilization reviewer’s
determination whether disputed treatment was medically reasonable
and necessary. |bid. Rather, the State merely provided private
actors with aremedy for unwarranted medical claims. Ibid.

medical benefits pursuant to the Pennsylvania Worker’s Compensation
[Act]” and whose benefits have been or will be suspended during utilization
review. JA. 12-13, 16.

®  For acompletelist of parties, see pageii, supra. On October 5, 1998, this
Court denied petitions for certiorari filed by the School District of
Philadelphia (No. 97-2030) and various officials of the Commonwealth of
Pennsylvania (No. 98-161).
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The state officials who remained as defendants subsequently
moved to dismiss on the ground that the Pennsylvania statute does not
violate procedura due process. The district court granted that motion,
Pet. App. 62a-81a, after evaluating the process provided by the
statute under the balancing test set forth in Mathews v. Eldridge, 424
U.S. 319, 335 (1976). The court concluded that while an injured
employee’s interest in continued receipt of medical benefits was
“significant” (Pet. App. 70a), it was less substantial than the interest
at stakein Goldberg v. Kelly, 397 U.S. 254 (1970), because digibility
is “not based on financial need,” and because the employee “may
have accessto additional income sources such aswage replacement.”
Pet. App. 70a. In addition, the court noted, the availability of full
retroactive relief — as well as 10% interest to the provider and
litigation costs to the worker — “lessens the potential harm to the
individual employees.” Ibid. The court observed that “ nothinginthe
statute even requires that the medical provider stop giving the
challenged treatment.” 1d. at 70a n.4. It also took note of the
government interest in controlling the* high costs of medical treatment,
and the corresponding high cost of insurance’ in Pennsylvania. Id. at
75a Balancing dl of these considerations, the district court concluded
that the Pennsylvanialaw does not violate due process.

C. Proceedingsin The Court Of Appeals

A panel of the Third Circuit reversed the district court’ s rulings
on both state action and due process issues. Pet. App. 1la-40a. In
holding that the private insurers are state actors, the court of appeals
emphasized that the workers' compensation system is mandatory in
nature, abolishes the common law rights of employers and employees,
and provides “the exclusive remedy available to an injured worker”
in Pennsylvania. 1d. at 13a-14a. The court also stressed that, “[i]n
creating and executing this system of entitlements, the Commonwesdlth
has enacted a complex and interwoven regulatory web enlisting the
Bureau, the employers, and the insurance companies.” 1d. at 14a.
Pennsylvania

extensively regulates and controls the Workers Compensation
system. Although the insurance companies are private entities,
when they act under the construct of the Workers' Compensa-
tion system, they are providing public benefits which honor State
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entittements. In effect, they become an arm of the State,
fulfilling auniquely governmental obligation under an entirely
state-created, self-contained public benefit system.

Id. at 14-15a. The Pennsylvania law thus creates a “relationship”
between the State and the insurer that “more than suffices to satisfy
the congtitutiona requisites under the tests— varied though they may
be — for state action.” Id. at 19a.

Turning to the due process issue, the Third Circuit held that the
notice provided to employees that payments might be withheld from
medical providerswas congtitutionally deficient and that due process
requiresthat individua patients be given an opportunity to submit their
written views on the reasonabl eness and necessity of challenged care
to the utilization reviewer. Pet. App. 21a-33a. Petitioners have not
challenged those holdingsin this Court. SeePet. 22n.12. The Third
Circuit aso evaluated whether paymentsfor disputed medical services
could bewithheld pending utilization review, aquestion it character-
ized as whether employees were entitled to “a pre-deprivation
opportunity to respond to the proposed termination of their medical
benefits’ under the Mathews balancing test. Pet. App. 25a.

The Third Circuit acknowledged that Pennsylvania has a
legitimate interest in “ containing the rising costs of medical care and
insurance payments,” and observed that “cost containment is the
purpose” behind the State’ senactment of thelaw authorizing insurers
to withhold paymentsto medical providersduring utilization review.
Pet. App. 29a-30a. It reected the district court’s conclusion,
however, that the risk of erroneous deprivation was slight because
utilization review involved the narrow question of medical reasonable-
ness or necessity, decided solely on the basis of “unbiased, objective,
and trustworthy” medical records. Id. at 28a. It also rejected the
contention that in applying the Mathews test it was required to
“congider the conflicting private interest of the insurance companies.”
Id. at 27a. “On balance,” the court explained, “we are not convinced
that any governmental interest outweighs the [employees'] private
interest” in uninterrupted payment of providers. Id. at 30a. The
employee sinterest could be adequately protected, the court held, only
if insurers were required to pay the disputed bills until workers are
given “an opportunity and time to submit a personal statement in
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writing” to the utilization review organization “regarding the em-
ployee' s view of the reasonableness and/or necessity of the disputed
medical treatments.” Id. at 33a.

Accordingly, the Third Circuit declared unconstitutional the
statutory provision permitting suspension of payment, which provides:

All payments to providers for treatment provided pursuant to this
act shall be made within thirty (30) days of receipt of such bills
and records unless the employer or insurer disputes the
reasonableness or necessity of the treatment provided
pursuant to paragraph (6) * * *.

77 Pa. Stat. Ann. 8 531(5) (emphasis added). Pet. App. 24a. The
court reasoned that theitalicized language— the provision it deemed
offensive— was severable, and struck it from the statute. 1d. at 25a.
Under the Third Circuit’s holding, therefore, the statute requires an
insurer to pay provider bills within thirty days of receipt even if it
seeks utilization review of the treatment.

INTRODUCTION AND SUMMARY OF ARGUMENT

The question in this case is whether the Due Process Clause is
violated when private workers' compensation insurers, acting solely
on their own business judgment, delay payment of disputed claims
during the approximately two-month period it takes to determine
whether the claims are valid. Such decisions take place in the
thousands every month, in the context of almost every kind of
insurance. Indeed, analogous decisions — to delay payment of a
disputed contractual obligation until the dispute hasbeen settled — are
commonplace in every kind of business.

Under the decision below, these routine business judgments have
been declared to “satisfy the constitutional requisites’ for “state
action.” Pet. App. 19a. The practical consequence of thisholding is
to allow a federal court to cast aside Pennsylvania's carefully
considered legidative reforms of workers' compensation law and to
substitute its own notions of how to balance the risks between insurers
and health care providers. Equally remarkably, the court of appeals
held that delaying the payment of a doctor’ s bill deprives the patient
of due process of law. The practical consequence of that holding is
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to require insurersto pay medica claims before they can be examined
for possible fraud and abuse. That isarecipefor disaster in the hedlth
care financing system.

We will demonstrate below that both aspects of the Third
Circuit’s decision are in error. In Part |, we will show that the
unilateral business decisions of private insurance companies do not
constitute “state action” under any coherent theory, and that the
contrary holding below is a product of a loose and undisciplined
approach that is squarely at odds with at least three of this Court’s
decisions. InPart 11, wewill show that the individual plaintiffs have
not suffered any “deprivation” sufficient to support the due process
holding, and that even if they had, the procedures here are fully
adeqguate to satisfy due process.

ARGUMENT

.  PRIVATE INSURANCE COMPANIESDO NOT BECOME
STATEACTORSBY INITIATINGUTILIZATIONREVIEW
ORWITHHOLDING PAYMENTSTO HEALTH CARE PRO-
VIDERS

The very language of the Fourteenth Amendment — “[n]o State
shall * * * deprive any person of life, liberty, or property without due
process of law” — bespeaks its applicability to governmental bodies
and not to private persons. Consistent with this language, this Court
has always maintained, ever since the issue first arose in the Civil
Rights Cases, 109 U.S. 3 (1883), that “‘ the action inhibited by the first
section of the Fourteenth Amendment isonly such action asmay fairly
be said to be that of the States.”” Blumv. Yaretsky, 457 U.S. 991,
1002 (1982) (quoting Shelley v. Kramer, 334 U.S. 1, 13 (1948)). In
short, the Fourteenth Amendment “erects no shield against merely
private conduct.” Shelley, 334 U.S. at 13.

In all state action cases, the question posed is whether constitu-
tional normsdesigned to limit governmental power areapplicableto an
arguably nongovernmental party. This distinction between public and
private lies at the very heart of liberal theory. See generaly J.
LOCKE, SECOND TREATISE OF GOVERNMENT 44-73 [1690] (T.
Reardon, ed. 1952). More specificaly, the state action doctrine
serves three important functions. First, in some contexts, the state
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action doctrine protectsthe federal structure of government by limiting
the scope of federal authority to its proper role in enforcing constitu-
tional provisions directed at the States. See Civil Rights Cases, 109
U.S. 3(1883).

Second, in some contexts, the state action doctrine is arecogni-
tion of the fact that many constitutional norms are liberty-enhancing
when applied to the government yet liberty-infringing when applied to
private parties. Compare Hurley v. Irish-American Gay, Lesbian
and Bisexual Group, 515 U.S. 557, 572-73 (1995) (because parade
organizers were private parties, the obligation of speech neutrality that
would otherwise have attached to a public parade had to yield to free
speech rights of organizers), with Rust v. Sullivan, 500 U.S. 173, 193-
94 (1991) (free speech claim rejected because the speakers were, in
effect, communicating the government’ s own message and not their
own). See also Corporation of Presiding Bishop of Church of
Jesus Christ of Latter-Day Saints v. Amos, 483 U.S. 327, 339 (1987)
(application of religious nondiscrimination requirement to areligious
body would interfere with religious freedom); Eu v. San Francisco
County Democratic Cent. Comm., 489 U.S. 214, 224-25 (1989)
(application of palitical neutraity requirementsto political party would
interfere with political advocacy). Procedural due process norms—
those at issue here — make sense as applied to the government but
would be highly disruptive if applied to afamily or a business.

Third — and most directly pertinent here — the state action
doctrine policestheboundary betweenjudicial and legidative author-
ity. SeeLugar v. Edmondson QOil Co., 457 U.S. 922, 936-37 (1982).
Because constitutional norms (applicable to the government) are
directly enforceable by thejudiciary, afinding of “state action” hasthe
effect of transferring regulatory authority from the legislature to the
courts. Where the congtitutional principleis procedural due process
and the supposed “ state actors” are insurance companies, afinding of
state action renders any aspect of their business that can be charac-
terized as “procedural” in nature (which is much, since processing
clamsisat the heart of the business) subject to judicia review — and
the regulatory framework established by statute becomes vulnerable
to judicial second-guessing.
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Inthis case, for example, the effect of the “ state action” holding
was to empower a panel of federal appellate judges to second-guess
the details of Pennsylvania s statutory scheme for regulation of the
workers compensation insurance business, and to overturn the
balancethelegidature struck between workers, health care providers,
employers, and insurers. For reasons made manifest in the experience
of this Court with economic substantive due process (see Lochner v.
New York, 198 U.S. 45 (1905)), such transfers of authority from
legidlaturesto courtsareinconsi stent with the democratic spirit of our
institutions, and frequently result in bad policy aswell. Not only are
federal judges ill-equipped to make informed judgments about the
insurance business (and others), but stare decisismakesconstitutional
litigation an inflexible and dangerous tool for routine regulatory
decisonmaking. Constitutional rulings must be relatively fixed, and
are not easily changed or corrected in response to experience.
Decisions such as who should bear the risk of error when a provider
is suspected of giving unnecessary or unreasonable care require an
exerciseof policy judgment on the basis of empirical experience, and
should not be set in congtitutional concrete. For thisreason, itisvitaly
important that the limits of state action doctrine be observed, lest
broad areas of economic and socia activity be placed under the
superintendence of constitutional courts rather than accountable
legidatures. See Marshall, Diluting Congtitutional Rights. Rethink-
ing “ Rethinking State Action,” 80 Nw. U. L. Rev. 558 (1985);
Schwarzchild, Value Pluralism and the Constitution: In Defense of
the Sate Action Doctrine, 1988 Sup. CT. Rev. 129.

Unfortunately, the line between state and private action is not
always easy to draw. This Court’s decisions mandate careful and
rigorous attention to the factual and legal context. The Third Circuit
itself complained that courts faced with state action issues “have
employed various tests and standards that have been anything but a
model of clarity.” Pet App. 13a. Having recognized the problem,
however, the Third Circuit essentially threw up itshands, resorting to
aundisciplined mode of analysis that opens the door to a dangerous
expansion of state action doctrine.
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A. APrivatelnsurer’sDecision Tolnitiate Utilization Review Or
To Withhold Payments To Health Care Provider s Does Not
Transform Thelnsurer Into An Arm Of The State

The analytical framework for deciding when the conduct of a
private entity “allegedly causing the deprivation of afederal right [ig]
fairly attributable to the State” is set out in Lugar v. Edmondson Oil
Co., 457 U.S. 922, 937 (1982):

First, the deprivation must be caused by the exercise of some
right or privilege created by the State or by arule of conduct
imposed by the State or by a person for whom the State is
responsible. * * * Second, the party charged with the deprivation
must be a person who may fairly be said to be a state actor.

The first factor under Lugar serves to exclude cases where the
private entity actsin violation of state law. Id. at 940. The second
Lugar factor measures the “something more” — beyond mere state
authorization — that is required in order for the conduct of private
entities to be transformed into state action. Id. at 937, 939. This
“something more,” which the Court has* articulated [in] anumber of
different factors or testsin different contexts,” is critically important
because it ensures that “ private parties’ do not “face constitutional
litigation whenever they seek to rely on some state rule governing
their interactions with the community surrounding them.” 1bid. These
“factors or tests’ are thus the heart of the state action analysis.

In marked contrast to the rigorous analysis this Court has used in
its state action decisions, the Third Circuit offered a vague set of
truths, half-truths, and irrelevanciesin support of its conclusion that
private companies making decisions pursuant to private contracts of
insurance with private employers are “ state actors.” The appellate
court stated that Pennsylvania sworkers' compensation systemis“a
complex and interwoven regulatory web” (Pet. App. 144), and a
“*system which the government alone administers’™” (id. at 15a
(quoting Edmonson v. Leesville Concrete Co, 500 U.S. 614, 622
(1991))); that the system is “mandatory” and “exclusive,” thus
assertedly making workers compensation payments a “public
benefit[]” (id. at 14a-15a); and that the “right to invoke the superse-
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deas, or to stop payments, isapower that traditionally washeldinthe
hands of the State” (id. at 15a).

Under no coherent theory of state action could these miscella-
neous factors lead to the conclusion that an insurer who temporarily
withholds payments from health care providers or initiates the process
of utilization review “may fairly be said to be a state actor.” Lugar,
457 U.S. at 937. Unfortunately, the Third Circuit did not think it
necessary to offer a coherent theory. Having cited these various
factors, the court simply concluded that this “relationship more than
sufficesto satisfy the constitutional requisites under the tests— varied
though they may be — for state action.” Pet. App. 19a. It then
emphasized that its holding is “expressly limit[ed]” to the “unique
context” of this case, ibid., as if that could substitute for a clear
explanation of why the facts of this case fit within established
principles of state action doctrine.

Contrary to the Third Circuit’s suggestion, this Court’s cases
delineating what is required (beyond state authorization of private
conduct) for the conduct of private entities to be regarded as state
actionin fact fal into defined doctrinal categories with distinct and
different definitions. See Flagg Brothers, Inc. v. Brooks, 436 U.S.
149, 158, 159 (1978) (examining in turn various discrete “ling[s] of
cases’ and noting that the scope of the Court’s “exclusive public
function” cases involving elections is “carefully defined”). The
definitions of state action under each category are not mere ingredi-
ents to be thrown together in a doctrina stew, with a pinch of salt
substituting for a lack of garlic or coriander. The Third Circuit’s
decision dramatically relaxes the requirements needed to find state
action by authorizing federal judgesto “mix and match” factorsfrom
various doctrinal categories that would not suffice, individualy, to
show state action under any of those categories. This Court should
reject the Third Circuit’ seclectic approach and reaffirm the distinctive
and separate nature of its* public function,” “state compulsion,” and
“joint action” cases. Cf. Lugar, 457 U.S. at 939 (declining to resolve
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whether these tests are “actually different in operation or simply
different ways of characterizing” the state action inquiry).’

Aswe explain below, the conduct of private insurance companies
that is challenged in this lawsuit — withholding payments to health
care providers and initiating utilization review — does not qualify as

" Between the 1940s and late 1960s, this Court significantly expanded the
state action doctrine in a series of cases, many of which involved claims of
racial discrimination. See, e.g., Shelley v. Kramer, 334 U.S. 1 (1948) (state
action exists when state court enforces racially restrictive covenants); Marsh
v. Alabama, 326 U.S. 501 (1946) (arrest by policeman in company-owned
town constitutes state action); Burton v. Wilmington Parking Auth., 365
U.S. 715, 725 (1961) (restaurant’ srefusal to serve black customer constituted
state action where the state had “so far insinuated itself into a position of
interdependence with” the restaurant that they “must be recognized as joint
participant[s] in the challenged activity”). As one commentator has
observed, the “need to expand the state action doctrine” during 1940-1970
was the result, in part, of the “absence of means other than the fourteenth
amendment to attack racial injustice.” Schneider, State Action — Making
Sense Out of Chaos — An Historical Approach, 37 U. FLA. L. Rev. 737, 741
(1985). In the 1960s, however, Congress passed a variety of civil rights
statutes prohibiting racial discrimination in employment, education, public
accommodations, housing, and other areas, making an expansive state action
doctrine unnecessary. See, e.g., Civil Rights Act of 1964, Pub. L. No. 88-352,
78 Stat. 241 (1964); Civil Rights Act of 1968, Pub. L. No. 90-284, 82 Stat. 81
(1968).

Beginning in the early 1970s, this Court returned to a more restrictive
approach to state action, which has continued to thisday. For example, the
Court overruled adecision that had extended the rule of Marsh v. Alabama,
326 U.S. 501 (1946), to a privately owned shopping center. See Flagg
Brothers, 436 U.S. at 159-60. Compare Hudgensv. NLRB, 424 U.S. 507, 514-
21 (1976), with Amalgamated Food Employees Union Local 590 v. Logan
Valley Plaza, 391 U.S. 308, 316-20 (1968). And in Jackson v. Metropolitan
Edison Co., the Court made clear that its “public function” theory of state
action was limited to those situations where a private entity exercises powers
that are “traditionally exclusively reserved to the State.” 419 U.S. 345, 352
(1974) (emphasis added); see dso Rendell-Baker v. Kohn, 457 U.S. 830, 842
(1982). The decision below isin a sense a throwback to an earlier era, but
without the pressing justification that underlay this Court’s decisions during
that time.
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“stateaction” under any of this Court’ s established categories of state
action. The decision to initiate utilization review and to withhold
reimbursement ishardly a“ public function” that traditionally has been
reserved exclusively to the State; it is in no way compelled by
Pennsylvania; and the State’ s “ participation” does not amount to the
provision of “such significant encouragement, either overt or covert,
that the [insurer’s] choice must in law be deemed to be that of the
State.” Blumv. Yaretsky, 457 U.S. 991, 1004 (1982). Nor hasthe
State delegated to insurers any constitutional duty to perform. Not
sur-prisingly, every federal court of appeals to consider the issue,
other than the court below, has concluded that workers' compensation
insurers making decisions of this sort are not state actors. Stanescu
v. Aetna Life & Cas. Ins. Co., 1996 WL 466648 (2d Cir. Aug. 16,
1996), cert. denied, 117 S. Ct. 1697 (1997); Fleming v. Workers
Compensation Comm’'n, 1996 WL 93843 (4th Cir. Mar. 5, 1996) (per
curiam), aff’'g 878 F. Supp. 852 (E.D. Va. 1995); Grenzv. EBI/Orion
Group, Inc., 1992 WL 158158 (9th Cir. July 9, 1992); Barnes v.
Lehman, 861 F.2d 1383 (5th Cir. 1988); see aso Henderson v.
Workmen's Compensation Appeal Bd., 452 A.2d 277, 278-80 (Pa.
Commw. Ct. 1982). The Third Circuit was thus wrong to conclude
that there was state action in this case.

1. ThePrivatelnsurersAreNot Performing An Exclusive
Public Function

In analyzing the state action issue, the Third Circuit declared,
without citation to state law or other authority, that “[t]he right to
invokethe supersedess, or to stop payments, isapower that tradition-
aly was held in the hands of the State.” Pet. App. 15a.2 The court

8 The Third Circuit repeatedly but erroneously used the term
“supersedeas’ to denote the company’s decision to delay payment of a
disputed claim (Pet. App. 15a; seeasoid. at 2a, 13a). Thisterm is not used
in the relevant statutory provision, 77 Pa. Stat. Ann. 8§ 531(5). Under
Pennsylvania law, the term “supersedeas’ is used to refer to an order by a
workers' compensation judge suspending the obligation to pay an award.
See, eq., 77 Pa. Stat. Ann. 88 774, 971(b); 34 Pa. Code 88 131.41,131.43. But
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of appealsalso characterized the provision of workers' compensation
benefits as a“uniquely governmenta obligation.” 1bid. To the extent
that it was suggesting that the private insurance companies qualify as
state actors because they perform an exclusive public function, the
Third Circuit seriously misapprehended the scope of the “public
function” doctrine.

In Jackson v. Metropolitan Edison Co., this Court made clear
that the “public function” doctrine applies only when a private entity
exercises powers that have been “traditionally exclusively reserved
to the State.” 419 U.S. 345, 352 (1974) (emphasis added); accord
Rendell-Baker v. Kohn, 457 U.S. 830, 842 (1982); Flagg Brothers,
436 U.S. at 157-58. Examplesinclude the conduct of elections, see
Smith v. Allwright, 321 U.S. 649 (1944), the selection of juries, see
Leesville Concrete, 500 U.S. 614, the management of municipal
parks, see Evansv. Newton, 382 U.S. 296 (1966), and the power of
eminent domain, see Jackson, 419 U.S. at 353.

Neither the provision of workers' compensation benefits in
genera nor the decision to delay payment of questionable billsin a
particular caseistypically agovernmental function at all — let alone
an “exclusive” governmental function. As explained above (at 2),
workers' compensation systems are simply a substitute for the tort
system — different procedures and rules for determining the em-
ployer’sliability to itsworkers for workplaceinjuries. To be sure, the
underlyingworkers compensation liability of theemployer, whichis
the subject of the insurance, is imposed by the State. That fact,
however, does not render the State responsible for the payment, or the
insurer an arm of the State. Tort liability isaso imposed by state law,
but that does not make tort liability insurers state actors. Valid tort
claims would have an equa claim to be described as “protected
entitlements,” yet no onewould say that insurance paymentsto atort
victim are “public benefits.”®

no such order is needed when an insurer initiates utilization review under
Section 531(5), nor is any judge involved at this stage. Instead, Section
531(5) merely sets a 30-day deadline in which the insurer must pay for
medical expenses, but then tolls the deadline if the insurer elects to initiate
utilization review. Thereis no “supersedeas.”

® The Third Circuit also stated, somewhat ambiguously, that workers'
compensation benefits are a “ constitutionally protected entitlement.” Pet.
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It is no answer to say, as did the Third Circuit, that private
insurance companies are carrying out an exclusive public function
becauseworkers' compensation benefitsarea” uniquely governmen-
tal obligation.” Pet. App. 15a. The premise of that argument is
erroneous. Pennsylvania does not have any obligation to provide
workers compensation benefitsitsalf; rather, itimposesthat obligation
on private parties. No taxes or legidative gppropriations are involved,
the entire system is financed through premiums paid by private
employers. See Dillard v. Industrial Comm'n, 416 U.S. 783, 798
(1974) (workers' compensation funds “are private, not public”).
Contrary to the Third Circuit’ s suggestion, theworkers' compensation
system ismore accurately viewed as amandatory term of the private
employment contract between employer and employee, not unlike the
minimum wage. An employer’s unilateral decision to reduce a
worker’ swages to $1 per hour might be a violation of the minimum
wage law, or of the labor contract, but it would not be aviolation of
condtitutional dueprocess. In any event, this Court rejected avirtualy
identical argument in Jackson. There, the utility customer argued that
the electric company was providing an “essentia public service
required to be supplied” and thus was performing a public function.
419 U.S. at 352. This Court responded that “while the Pennsylvania
statute imposes an obligation to furnish service on regulated utilities,
it imposes no such obligation on the Sate.” Id. at 353 (emphasis
added).

Nor isthe withholding of paymentsto ahealth care provider for
medical care an exclusive public function. It isaroutine aspect of
claims processing for insurance carriers of al kinds. Indeed, itisa
remarkable notion, to say the least, that a private insurance company’ s

App. 14a. The right to receive workers' compensation benefits is not
conferred by the federal or Pennsylvania constitution, but rather by
Pennsylvania statute. If the Third Circuit meant merely to say that workers
compensation benefits represent a “property interest” subject to some due
process protection, that statement puts the cart before the horse (appearing,
as it does, in the Third Circuit's threshold discussion of state action).
Whether the Constitution confers any protection on workers vis-a-vis the
actions of private insurers hinges on whether those insurers qualify as state
actors; the Third Circuit’ s reliance on this factor was thus entirely circular.
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withholding of paymentsto a private party (the health care provider)
under a contract with another private entity (the employer) pending
resolution of a dispute over the entitlement of a private, third-party
beneficiary under the contract (theemployee) amountsto atraditional
public function. Petitioners, after al, are private companiesthat have
voluntarily entered into private contracts of insurance with private
employers. As one court has explained:

What is here involved is a contractual (although sanctioned by
statute) claim to benefits which the other party to the contract
disputes. As such, this interest is indistinguishable from the
interest of the recipient of fundsin any commercial situation in
which periodic payments are terminated pending resolution of the
underlying dispute.

Slasv. Smith, 361 F. Supp. 1187, 1192 (E.D. Pa. 1973) (three-judge
court).

2. ThePrivatelnsurersAreNot Acting Under State Com-
pulsion

In a separate line of cases, this Court has made clear that “a
Stateisresponsiblefor the discriminatory act of a private party when
the State, by itslaw, has compelled the act.” Adickesv. SH. Kress
& Co., 398 U.S. 144, 170 (1970); see aso Peterson v. City of
Greenville, 373 U.S. 244, 248 (1963) (“When the State has com-
manded a particular result, it has saved to itself the power to deter-
mine that result and thereby ‘to a significant extent’ has ‘ become
involved' init.”). This“state compulsion” test (Lugar, 457 U.S. at
939) cannot possibly be satisfied here.

Asthe district court explicitly found, the decision to withhold
payment of disputed medical billsismadeentirely by theinsurers, with
no hint of coercion by the State. Pet. App. 59a. Even the court of
appeals acknowledged that “[t]he A ct does not require— but permits
— suspension of medical benefits.” Id. at 5a. Similarly, the Statein
no way compels petitioners to initiate the utilization review process.
Seeid. at 3a (“The decision to invoke utilization review is made
independently by the employer or insurer.”). Indeed, the Common-
wealth does not even encourage insurers to withhold payment or
initiate utilization review in any particular case. Seeid. at 59a (the
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State “takes no substantive step to promote, support or encourage the
decision of the insurer” to withhold payments). On the contrary,
Pennsylvanialaw requirestheinsurer to pay for the cost of utilization
review regardless of its outcome. Id. at 8a; 77 Pa. Stat. Ann. 8
531(6)(iii). In addition, if the URO determines that the disputed
medical carewasreasonable and necessary, theinsurer must not only
pay thebill immediately but must also pay 10% annual interest on the
amount withheld. 34 Pa. Code. § 127.208(e), (g); 77 Pa. Stat. Ann.
§717.1(a). Inlight of these disincentives, the statute cannot be said
to“encourage’ insurerstoinvoke utilization review — any morethan
the availability of any state-created remedy “encourages’ resort to
the remedy to gain relief.

Even if the State’ sworkers' compensation scheme did encour-
age insurers to withhold payments to health care providers and to
initiate utilization review, moreover, that would not sufficeto convert
the insurers choices into the choices of the State. In Blum v.
Yaretsky, 457 U.S. 991 (1982), this Court refused to find state action
in the choice of a private entity pursuant to a statutory authorization
that encouraged the authorized actions. See Rendell-Baker, 457 U.S.
at 841 (noting that “[b]oth [the] state and federal regulations” in Blum
“encouraged the nursing homesto transfer patients to less expensive
facilities when appropriate”). Because the private insurers' choices
are entirely free from state compulsion, there is no state action under
thisline of authority.°

Thus, thereisneither compulsion nor encouragement in this case.
Thereisinstead only State authorization — enough, in other words,
to satisfy thefirst Lugar factor, but not the second. Asthis Court has
repeatedly held, the “[p]rivate use of state-sanctioned remedies or

1 The Third Circuit appeared to attach significance to the fact that workers
and employers are required to participate in the workers compensation
system in Pennsylvania. See Pet. App. 144, 163, 18a. But even if the State
compels participation, that does not mean that the specific actions of the
insurers at issue in this case are compelled. Students are compelled to go to
school, but that doesn’t make their conduct at school state action. In any
event, it is only the employers and employees, not the insurers, who are
compelled to participate in the system.
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procedures does not rise to the level of state action.” Tulsa Profes-
sional Collection Servs,, Inc. v. Pope, 485 U.S. 478, 485 (1988);
see dso Flagg Brothers, 436 U.S. at 161 n.11, 164. That principle
is controlling here.

3. Pennsylvania's Ministerial Role In The Utilization
Review ProcessDoesNot Place The State' s“ Imprimatur”
On ThePrivatelnsurers Conduct Nor DoesIt MakeThe
State A Joint Participant With The Insurers

In finding state action, the Third Circuit also relied on the fact
that an insurer seeking utilization review must first file a one-page
form with the Bureau of Workers' Compensation, which will be
disapproved if it fails to include all of the required information.
According to the court of appeals, this means that “[t]he insurers have
no power to deprive or terminate such benefits without the permission
and participation of the Commonwedlth” (Pet. App. 15a) and that “the
Commonweslth isintimately involved in any decision by aninsurer to
* * * suspend medical payments.” Ibid. Thisargument restson a
mischaracterization of the Bureau’ srole as well as a mistaken view
of what is required to convert private conduct into state action under
this Court’s “joint action” cases.

Contrary to the Third Circuit’s apparent view, the requirement of
filing aform is an inconsequential detail in the regulatory scheme.
The Bureau' srole in processing the form (including forwarding the
form, if properly completed, to arandomly selected URO) is purely
ministerial.* Asthe Third Circuit itself stated, the Bureau reviews the

' When the Bureau receives a request for utilization review, Bureau staff
check it to ensure that the form contains al of the information requested: the
name and address of the employee, employer, provider, and insurance
carrier; the employee’s socia security number; the date of the employee’'s
injury; the provider’'s specialty or area of practice; the treatment procedure
to be reviewed; the date or dates of treatment to be reviewed; and an
explanation why utilization review is being requested. 34 Pa. Code §
127.452(a); C.A. App. B34. Bureau staff also confirm that the date of
treatment is on or after the effective date of the statute, 34 Pa. Code §
127.402; C.A. App. C33; that another party or workers' compensation judge
has not already requested utilization review of the same treatment, C.A. App.
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form only “to ensure that it is properly completed — i.e., that all
information required by theformis provided,” and not in any way to
“address the legitimacy or lack thereof of the request for utilization
review.” Pet. App. 5a; accord id. at 50a, 59a. The district court
correctly found that the State has no involvement whatsoever in the
substance of the decision either to seek utilization review or to
withhold payments during that process (id. at 59a):

The state takes no substantive step to promote, support, or
encourage the decision of the insurer; and after the decision is
made, the state takes no action which influences the ultimate
substantive determination as to whether benefits are payable or
not. The state does not significantly assist private actors when
it merely provides aremedy, albeit complete with authorized
forms and regulations. The state’s acceptance and routing of
forms completed in accordance with itsinstructions, in essence,
* * * involves acquiescence and not compulsion on the part of
the state.

TheThird Circuit’ s statement that the Stateis“intimately involvedin
any decision by an insurer” to withhold payments (id. at 154) isthus
agross exaggeration, at best.*

Pennsylvania swholly ministerid rolein accepting and routing the
one-page form required to initiate utilization review fallswell short of
the“overt, significant assistance” of state officialsthat isrequired for
afinding of state action under this Court’s“joint action” cases. Tulsa
Professional, 485 U.S. at 486. For example, in Shelley v. Kramer,
this Court found state action in the state court’s enforcement of

C32; that the procedure for which review is requested matches the provider
named, id. at C16; that the form, on its face, requests review of the
reasonableness or necessity of medical treatment, id. at B98-B99; and that
the insurer has accepted liability for ajob-related injury, id. at C25-C27.

2 We hasten to add, however, that even if the Commonwealth engaged in
a substantive evaluation of the merits of the request for utilization review,
that would not transform the insurer’s invocation of utilization review into
state action. When the government limits, restricts, or regulates private
action, it does not become responsible for that action.
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racially restrictive covenants entered into by private parties, but only
because such enforcement was pursuant to state policy and placed the
imprimatur of the State on the private, discriminatory conduct. 334
U.S. at 18-19.33 There is nothing approaching such an imprimatur
here. Most decisively, in Blum v. Yaretsky, this Court expressly
rejected the argument that there was state action because New Y ork
required nursing home physicians to “complete patient care assess-
ment forms and file them with state Medicaid officials.” 457 U.S. at
1006-07, 1010. “We cannot say,” the Court explained, “that the State,
by requiring completion of aform, isresponsiblefor the physician’s
decision.” Id. at 1006-07.

Nor isthe Third Circuit correct in stating (Pet. App. 15a) that
thereis“little difference between the approval required here and that
necessary for utilizing aperemptory challenge* * * or for employing
a nonclaim statute with the assistance of the probate court” as in
Leesville Concrete, 500 U.S. 614, or Tulsa Professional, 485 U.S.
478. Inthose cases, aprivate party would be powerlessto obtain the
desired result without the intervention of the State. Private citizens do
not empanel juries, and private citizens cannot cut off the claims of
their creditors. Delay in paying disputed claims, by contrast, is a
common insurer practice, permitted under private insurance
contracts.™ It isasef-help remedy, and can be accomplished without
any involvement of the State at al. The requirement of filing aform
isa(modest) limitation on the insurer’s natural freedom of action; it

B3 Shelley arguably should be understood as resting on the fact that
restrictions on alienation were generally disfavored under the common law
of Missouri, and could be enforced only when the state court concluded that
enforcement would be reasonable and consistent with public policy. For
that reason, the State's decision to enforce the restrictive agreements
amounted to a declaration that public policy was served by segregation. See
L. TRiBE, CONSTITUTIONAL CHOICES 260 (1985).

“ See, eg, 1 A. WINDT, INSURANCE CLAIMS AND DISPUTES:
REPRESENTATION OF INSURANCE COMPANIES AND INSUREDS, § 2.22, at 75 (3d
ed. 1995) (insurers may “withhold payment” of disputed portions of claims
pending resolution of “dispute[s] as to the existence of coverage for a
portion of the insured’s claim”).
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isnot aform of encouragement, assistance, or joint participation by
the State.

4. ThePrivatelnsurers AreNot Fulfilling Constitutional
Obligations Of The State

Finally, the Third Circuit purported to draw support for its state
action holding from this Court’ s decision in West v. Atkins, 487 U.S.
42 (1987). Pet. App. 16a-17a. That reliance, however, was entirely
misplaced. In West, this Court held that a physician under contract
with the State to provide medical care to inmates at a state prison
hospital was acting under color of state law even though he was not
officidly an“employee’ of the State. The principle of the caseisthat
the State may not evade a congtitutional responsibility by contracting
itout to aprivate party. The Third Circuit, however, interpreted \West
as permitting the court to engage in a loose examination of the
“relationship” between the State and private parties and the “function”
of the private party in deciding the state action question. Id. at 16a
173, 19a.

That analysisoverlooksthe fact that West obvioudly turned ona
factor not present here: the State had delegated one of its constitu-
tiona duties— provision of adequate medical care to inmates (see
Estellev. Gamble, 429 U.S. 97, 104 (1976); West, 487 U.S. at 54-57)
— to aprivate party. Put differently, the physician’s“function” and
“relationship” the Court was referring to in West was hisrole as the
State’ sdelegate in discharging its constitutional obligations. Both this
Court and the Courts of Appeals have recognized that West turned on
this point and have rgected arguments to apply it outside that context.
See Georgia v. McCollum, 505 U.S. 42, 52-53 (1992); George V.
Pacific-CSC Work Furlough, 91 F.3d 1227, 1232 (9th Cir. 1996),
cert. denied, 117 S. Ct. 746 (1997); Andrews v. Federal Home Loan
Bank, 998 F.2d 214, 218 (4th Cir. 1993).

B. TheThird Circuit’sHolding Is At Odds With ThisCourt’s
Recent Decisions Involving Heavily Regulated Businesses

Finally, the Third Circuit’ s decision should be reversed because
it squarely conflicts with key precedents of this Court, including
Jackson v. Metropolitan Edison Co., 419 U.S. 345 (1974), Rendell-
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Baker v. Kohn, 457 U.S. 830 (1982), and Blumv. Yaretsky, 457 U.S.
991 (1982). In Jackson, this Court held that the termination of
electric service by aprivately owned and operated utility corporation
did not constitute state action, even though the utility was heavily
regulated by the State, enjoyed “at least a partial monopoly in the
providing of electrical service within its territory,” and acted in
terminating services pursuant to authority granted under a state-
approved tariff. 419 U.S. at 354, 358. A private utility’s*“exercise of
the choice allowed by state law” does not constitute state action, the
Court explained, “wheretheinitiative comesfrom it and not from the
State.” 1d. at 357. The Court flatly rejected the contention that the
utility was a state actor because it was “ subject to extensive state
regulation.” 1d. at 350. “The mere fact that a business is subject to
state regulation,” the Court reasoned, does not make it a state actor,
evenif “the regulation is extensive and detailed, as in the case of most
public utilities.” Ibid. Accord Blum, 457 U.S. at 1011; Moose Lodge
No. 107 v. Irvis, 407 U.S. 163, 176-77 (1972).

The Court in Jackson concluded there was no state action even
though the utility company’ s termination decision was authorized by
a general tariff that had been filed with the state public utility
commission. The Court reasoned that therewas“no™* * * imprimatur
placed on the practice of [the utility] about which [the utility customer]
complains.” 419 U.S. a 357. For the government to allow a private
party to take some action is not the same as the government forcing
or instigating that action. The Court explained:

The nature of governmental regulation of private utilitiesissuch
that a utility may frequently be required by the state regulatory
scheme to obtain approval for practices a business regulated in
lessdetail would befreetoinstitute without any approval froma
regulatory body. Approval by astate utility commission of such
arequest from aregulated utility, where the commission has not
put its own weight on the side of the proposed practice by
ordering it, does not transmute a practice initiated by the utility
and approved by the commission into “ state action.”

Ibid. (emphasis added).
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In Rendell-Baker, this Court held that the decision of an
extensively regulated private school for maladjusted high school
studentsto discharge staff — allegedly in responseto public criticism
of the school leveled by the staff and without due process — was not
state action even though the school received “virtually all of [its]
income * * * from governmental funding,” obtained its students
through referrals from public schools and other public entities, and
wasrequired to comply with numerous educational requirementsthat
applied to public schools. 457 U.S. at 840, 843. The Court observed
at the outset that the school was not unlike many private corporations
“whose business depends primarily on contracts’ to provide services
to the government, and explained that the “[a]cts of such private
contractors do not become acts of the government by reason of their
significant or even total engagement in performing public contracts.”
Id. at 840-41. Next, the Court rgjected the argument that the schools
were state actors because they were subject to detailed and extensive
regulation. The Court not only resffirmed the holding of Jackson that
extengve regulation isinsufficient to transform a private business into
astate actor, but also suggested that much of the regulation to which
the private school was subject was irrelevant to the state action
question, because “the decisions to discharge” the staff “were not
compelled or even influenced by any state regulation.” 1d. at 841.

The Court al so rej ected the argument that the school qualified as
a state actor because it served a “public function,” explaining that
while “the education of maladjusted high school studentsis a public
function, * * * that isonly the beginning of theinquiry.” 457 U.S. at
842. Under its cases, the Court explained, a private entity will be
deemed astate actor only for carrying out a public function that isthe
“exclusive province of the State”; the mere fact that the State had
elected to pay for such education does not suffice. Ibid. The Court
also dismissed the contention that the school was a state actor
becauseit had a“ symbiotic relationship” with the State. 1d. at 842-43
(distinguishing Burton v. Wilmington Parking Auth., 365 U.S. 715
(1961)).

Finaly, in Blumthe Court held that the decisionsof private (but
heavily regulated) nursing homes to discharge or transfer residents
who were Medicaid recipients did not qualify as state action. The
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nursing homes were required by federa law to establish a utilization
review committee (“URC”) to determine on an ongoing basis whether
the care provided to each patient was medically necessary. 457 U.S.
at 994-95. If aURC determined that a patient needed alessintensive
level of care, it was obligated to file aform containing information
about its decision with the State, and the resident was transferred
(without notice or an opportunity to be heard) to afacility with alower
level of care. 1d. at 995. In holding that there was no state action, the
Court again focused narrowly on the “specific conduct of which the
plaintiff complains’ — the decision to transfer or discharge — and
concluded that this conduct was not something for which the govern-
ment was responsible. 1d. at 1004, 1008, 1010.

Reversal of the decision below follows a fortiori from Blum.
Bluminvolved administration of a public program (Medicaid); this
caseinvolves aprivate contract of insurance to cover thelegal liability
of private employers. Bluminvolved a utilization review programin
which nursing homes were required to inform the State if a patient’s
level of care became medically inappropriate; in this case the State
merely authorizes utilization review but leaves it up to insurers
whether and when to invoke it. If the actions of nursing homes
administering a public program are not subject to constitutional
constraints, workers' compensation insurers cannot possibly be
deemed state actors.

For state action purposes, there is no analytical difference
between the withholding of insurance payments under Pennsylvania
law and the termination of electric servicein Jackson, the discharge
of staff in Rendell-Baker, or the reduction or termination of care
through patient discharges or transfersin Blum. The Pennsylvania
statute does nothing more than permit private parties to withhold
payments to health care providers during utilization review —
something they are fully capable of doing without state assistance.
Theinsurer’ sfiling of aform with the State, and the State’ s forward-
ing aproperly completed form to a utilization review organization, are
purely formal stepsin the process.

The Third Circuit sought to distinguish Jackson, Blum, and
Rendell-Baker on the ground that those cases “do not * * * involve
acomprehensive statutory scheme similar to that present in this case.”
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Pet. App. 18a. But that statement is at odds with the essential
holdings of Jackson and Blum. Both the public utility regulation in
Jackson and the Medicaid regulation in Blum were as extensive as,
if not more so than, insurer regulation in Pennsylvania. For example,
insurers, unlike public utilities, are neither granted monopoly status nor
required by the State to provide universa service. The crux of
Jackson and Blum is their holding that extensive regulation —
whatever its precise nature — does not transform private enterprises
into state actors unless it compels or enforces the specific conduct at
issue. That isaneminently sensible conclusion: where state legida
tors have crafted a comprehensive regulatory scheme, judicial second-
guessing of particular components of that scheme is rarely either
necessary or desirable. For the court below to dismiss Jackson,
Blum, and Rendell-Baker on the ground that they did not involve a
“comprehensive statutory scheme” was tantamount to rejecting this
Court’s holdings. Unless this Court is prepared to overrule those
decisions— and the plaintiffs have never suggested that course —
the decision below must be reversed.

1. ANINSURER'SWITHHOLDING OFPAYMENT TOHEALTH
CARE PROVIDERSFOR DISPUTED MEDICAL TREATMENT
DURINGUTILIZATION REVIEWDOESNOT VIOLATETHE
EMPLOYEE'SRIGHT TO DUE PROCESS

The second issue before this Court is whether the Due Process
Clause permits an insurer (assuming it is a state actor) to delay
payment of a medical bill for approximately two months while an
independent utilization review organization determines whether the
medical care for which the bill was submitted was reasonable and
necessary.” Inthelower court, plaintiffs also successfully chalenged

5 Petitioners urge this Court to reach the Third Circuit's due process
holding even if it rules in petitioners favor on state action. The State
Workmen's Insurance Fund conceded before the Third Circuit that it is a
state actor when it requests utilization review and withholds payment for
disputed treatment pending its outcome, Pet. App. 12a, and the School
Didlrict’ s status as a state actor has yet to be resolved. No. 97-2030 Pet. 5-6.
Thus, the State Workmen's Insurance Fund, and possibly the School
District, continue to be bound by the Third Circuit’s due process ruling. If
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certain features of the utilization review processitself, but petitioners
have not sought review of those portions of the Third Circuit’s
decision. See pages4-5& n.3, supra; Pet. 22 n.12. The only issue
before the Court is the constitutionality of the portion of 77 Pa. Stat.
Ann.§ 531(5) that permitsinsurers to withhold payment for disputed
medical care pending the outcome of utilization review.

Under Pennsylvanialaw, workers who have been injured on the
job are entitled to “reasonable and necessary” medical treatment
(which may include such unorthodox care as chiropractic manipula-
tion, acupuncture, biofeedback therapy, physical therapy, and aquatic
therapy). After thefirst ninety days following their initial treatment
for injury, they obtain these services from the health care provider of
their choice. The provider sends the bill directly to the workers
compensation insurance carrier, whichisrequired to pay the bill within
thirty days — unless the carrier questions the reasonableness and
necessity of the treatment and submits the bill for review by an
independent utilization review organization. Under Pennsylvanialaw
(like that of 25 of 27 States whose utilization review provisions
address the subject™), insurers are permitted to withhold payment of
disputed billspending thisreview, with an obligation to pay promptly

this Court were to rule in petitioners favor on the state action issue but
leave undisturbed the Third Circuit’s due process ruling, public employers
and insurers would be subject to an entirely different set of rules for
obtaining utilization review than are private insurers, a highly disruptive
result within the context of thisintegrated regulatory scheme.

Furthermore, if not reversed, the Third Circuit’s due process holding as
applied to state actors will likely cause substantial injury to private insurers.
Public insurers or self-insuring public employers that are required to pay for
unreasonable or unnecessary care pending utilization review are entitled to
reimbursement from a specia fund, which is maintained by annua
assessments on al workers' compensation insurers. 77 Pa. Stat. Ann. § 999,
Thus, the petitioners could ultimately bear much of the cost imposed by the
Third Circuit’ s due process holding.

6 See S. EccLESTON & C. YEAGER, WORKERS COMPENSATION RESEARCH
INSTITUTE, MANAGED CARE AND MEDICAL COST CONTAINMENT IN WORKERS'
COMPENSATION, A NATIONAL INVENTORY, 1997-1998, at 18-19, 72 (1997).
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and with 10% interest if the utilization reviewer concludes the
treatment was proper.

TheThird Circuit held this provision uncongtitutiona on thetheory
that the delay in payment was tantamount to adenial of benefits, and
thus in violation of Mathews v. Eldridge, 424 U.S. 319 (1976).
Because adelay in payment is tantamount to a denial of benefits, so
thetheory goes, it isunconstitutional to allow theinsurersunilaterally
to invoke the utilization review process and withhold payment. There
must be notice and an opportunity to be heard before the “depriva-
tion,” which is to say before the delay in payment. Under this
reasoning, the insurer must pay the disputed claim within the ordinary
30-day period for undisputed payments and before the utilization
review can take place. Since Pennsylvania prohibits insurers from
recouping payments to medical providers once made, the holding
below means that medical providers receive payment whether or not
the treatment they provided was reasonable and necessary.

Thisdecision defiesboth legal doctrine and common sense. We
will offer three separate but related reasonswhy. First, theindividual
claimants have not suffered a“deprivation” in the sense that term is
used in Goldberg v. Kelly, 397 U.S. 254 (1970), and its progeny.
Unliketheclaimant in Goldberg, theindividua plaintiffs eigibility for
benefits has not been terminated or even challenged. They have
received the medicd careto which they are arguably entitled. All that
is at issue is whether their health care providers will be paid — or
more precisely, when their providerswill be paid. Second, even if the
individual plaintiffs could be said to have suffered a deprivation, the
process provided easily passes muster under the three-part test of
Mathews, 424 U.S. at 335. Third, to the extent that the due process
balance takes its bearings from longstanding tradition and the
practices of other states, it was extraordinary for the court below to
hold unconstitutional a practice that accords with common law
practice and is currently in use in the vast majority of the states.
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A. Workers Compensation BeneficiariesHave Not Suffered A
“Deprivation” When InsurersDelay Payment Of Their Health
CareProviders Bills

A delay in payment pending utilization review cannot be
characterized as a deprivation of the employee's property interest.
Employees do not have the right to challenge the procedures used to
determine the dligibility of third party providers, such as health care
providers, for payment — even if employees suffer serious indirect
conseguences from such adetermination. In addition, determination
of the reasonableness and necessity of particular medical treatments
does not affect the workers' legal entitlement, which is to receive
reasonable and necessary medical care. It is more analogous to a
decision about an initial application for benefits (which does not
require interim payments under Mathews) than to a termination of
eligibility for benefits.

1. EmployeesHaveNoRight ToChallenge The Procedures
Used To Determine The Eligibility Of Their Health Care
Providers For Payment

This case was brought by or on behalf of injured workers entitled
to medical treatment as part of their workers' compensation benefits.
Y et the gravamen of the employees case is that their health care
providers have not been promptly paid for services already rendered.
Plaintiffs assert, and the court below agreed, that the effect of this
delay in payment is that the medical providers will terminate their
medical treatment. Pet. App. 27a. In Section [1.B.2, we will
demonstrate that this assertion is factually incorrect. But a more
fundamental objection to the plaintiffs claim isthat the Due Process
Clause, asinterpreted in Goldberg and its progeny, provides protec-
tion only for personswhose own lega entitlementsare directly subject
to revocation. It does not give them any right to challenge the
procedures applicable to third-party providers.

This principle was articulated most clearly in O’ Bannon v. Town
Court Nursing Center, 447 U.S. 773, 786-87 (1980). O’'Bannon
involved a group of elderly patients who were eligible for Medicaid
benefits and who brought suit after their nursing home was found to
have violated the requirements for certification as a Medicaid
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provider. Id. at 776-78. Asaresult of decertification, the nursing
home could not receive payment for the care of Medicaid patients,
and the patients were subject to mandatory transfer to a certified
facility. Id. at 777, 780, 784 & n.16. Despite the obvious risk of
emotional and physical harm to the patients that would flow from the
nursing home' s decertification, the O’ Bannon Court explained that
the patients had no congtitutionally protected interest in certification of
thehome. The Court distinguished between “direct” benefit determi-
nations — which involve the application of statutory or regulatory
criteriato individualsthemselves — and “indirect” benefit determina-
tions — which involve the application of statutory or regulatory
criteriato athird-party provider of servicesor benefits. Id. at 786-87.
Where the third-party providers were the subject of regulation rather
than the patients themsel ves, the Court explained, the patients had no
protected interest in the regulatory outcome. 1d. at 790.

Notably, the O’ Bannon Court rejected the argument that the
likelihood of injury resulting from decertification of the nursing home
gave patients a constitutional right to participate in decertification
proceedings. Although Justice Blackmun argued in his concurring
opinion that indirect beneficiaries have a protected liberty interest
where challenged procedures would cause thema* high risk of death
or seriousillness,” 447 U.S. at 803, the mgjority opted instead for a
bright-linedistinction between direct and indirect beneficiaries. 1d. at
787. Direct beneficiaries, who are the subject of the challenged
decision, may be entitled to due process protections. |d. at 786-87.
Indirect beneficiaries, who are not the subject of the challenged
decision, have no protected interest in itsoutcome, even if they suffer
an “immediate, adverse impact” from the challenged decision and
even if the underlying program is intended solely for their benefit. 1d.
at 787. The O’Bannon Court assumed that decertification of the
nursing home would cause patients “ severe emotional and physical
hardship” and injury. Id. at 784 n.16, 787. Despite this proximate but
indirect link between decertification and injury to the patients, the
Court held that the patients had no due processinterest in certification.
Id. at 790.

O’ Bannon thus presented an entirely different type of claim than
that in Goldberg. In Goldberg, the claimant’s own eligibility for
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benefits was at stake. In O’ Bannon, the legal rights of athird party
were directly at issue, and the effect on the claimant was indirect
(even if powerful).

This Court’s analysisin O’ Bannon governs this case. Just as
the patientsin O’ Bannon sought to challenge the decertification of the
nursing homes where they resided because decertification would
force them to move, plaintiffsin this case seek to challenge the delay
in payment to their health care providers out of fear that the providers
will no longer provide them treatment. In both cases, the claimants
areonly indirectly affected by application of rulesthat areintended to
regul ate the practices of their nursing homes or health care providers
— here, in order to prevent excessive costs for unreasonable and
unnecessary medical treatment. Under O’Bannon, therefore,
plaintiffs have no protected interest in their providers' bill payment
dispute, regardless of the practical conseguences to the employees.”

The Third Circuit’ s equation of adelay in payment to aprovider
with adeprivation of benefitsto apatient threatensto expand radically
the scope of due process protection. Virtually every government
decision has foreseeable, and sometimes dire, consequences for
persons other than the direct target of the decision. Terminating a
university’s accreditation, for example, would imperil its students

7 Section 8, the federal low-income housing assistance program, 42 U.S.C.
§ 1437f, contains a similar dua regulatory scheme. Under Section 8, the
federal government makes payments directly to landlords on behaf of
eligibletenants. See Cisnerosv. Alpine Ridge Grp., 508 U.S. 10, 12 (1993).
In order to become and remain qualified as a Section 8 provider, alandlord
must meet “housing quality standards for decent, safe, and sanitary
housing.” 42 U.S.C. § 1437f(0)(5). The lower courts have consistently held
that tenants have a constitutionally protected interest in continued eligibility
for Section 8. See Davisv. Mansfield Metro. Hous. Auth., 751 F.2d 180, 184
(6th Cir. 1984), and cases cited therein. No court has ever held, however,
that tenants have a right to notice and an opportunity to be heard before
their landlord is disqualified for failure to maintain “ decent, safe, and sanitary
housing” — despite the fact that the latter determination will result in the
termination of rental payments on behalf of the tenant. At least one court
has recognized that such a claim would be barred by O’ Bannon. See Svann
v. Gastonia Hous. Auth., 502 F. Supp. 362, 366 (W.D. N.C. 1980).
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eigibility for grantsand loans. Terminating asocial serviceprovider's
eligibility for government fundingislikely toinjurethose depending on
its services. Disgualifying aMedicare or Medicaid provider on the
basis of fraud will almost certainly cause harm to the provider's
patients, who will be required to find a new provider or pay out-of-
pocket for continued care. Under the Third Circuit’ s reasoning, each
of these indirectly affected third partiesis entitled to notice and an
opportunity to be heard prior to the adverse decision. As the
O’ Bannon Court explained, due process has never been understood
to reach so broadly. 447 U.S. at 778-89.

2. ProceduresFor Determining The Reasonableness And
Necessity Of Heath Car e Services Are M ore Analogous
ToAn Initial Application For BenefitsThan To A Termi-
nation Of Eligibility For Benefits

Under Pennsylvania law, an employee who is injured in the
course of employment is entitled to benefits under the Pennsylvania
Workers Compensation Act, including replacement wages, compen-
sation for permanent injury or disability, and payment to health care
providersfor treatment of theinjury. 77 Pa. Stat. Ann. 88 431, 531.
Anemployee sdligibility for workers compensation benefits does not
mean, however, that the insurer must pay for any and al health care
provided to the employee. Pennsylvania law expressly limits an
employee' sentitlement to reimbursement of the provider for medical
care and services that are both “reasonable and necessary.” Id. 8§
531(1), (5).

Administration of the workers compensation system thus
requires two separate steps: first, determining whether an employee
iseligible for workers compensation benefits; second, determining
whether a particular medical bill submitted for reimbursement falls
within the scope of the employee’ sright to provider reimbursement
for medica benefits. If the insurer attempted to reconsider the first
step — to declaretheworker no longer digiblefor workers' compen-
sation benefits— we concede that (state action issues aside) this case
would bear a resemblance to Mathews.*®

¥ Even a challenge to an employee's overal dligibility for workers
compensation benefits would not appear to require the full panoply of
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The second step — determining the reasonableness and
necessity of a particular medical treatment — is unrelated to the
employee's overall eligibility for workers' compensation benefits.
Each of the individual plaintiffsin this case remained eligible for
continued benefitsat all timesafter suffering ajob-related injury, and
nothing in the utilization review procedures could adversely affect
their continued digibility. In order to invoke utilization review, an
insurer must concedethe employee’ seligibility for workers' compen-
sation benefits. 34 Pa. Code 88 127.404(b)-(d), 127.405(c), 127.479.
A utilization reviewer isnot permitted to consider issuesthat bear on
the employee’s dligibility, such as whether the patient’s injury or
diseaseisjob-related or whether the patient’ s disability still exists. Id.
88 127.406, 127.470. The only question at issue in the decision to
request utilizationreview, andintheutilization review itsdalf, iswhether
aparticular medical treatment fallswithin the scope of the provider’s
right to reimbursement for reasonable and necessary medical
expenses.

Goldberg, Mathews, and their progeny are therefore inapplica-
ble to this case. In Goldberg, the named plaintiffs had met the
criteriato receive and had been receiving financial aid under Aid to
Families with Dependent Children and/or Home Relief. 397 U.S. at
256 & n.2. Similarly, inMathews, the plaintiff had been found eligible
for Socia Security disability benefits and had been receiving those
benefits for nearly four years. 424 U.S. at 323-24. In both cases, the
government sought to change — to terminate — these previously
established legdl rights of the claimant, and the Court was accordingly
required to decide what procedures were constitutionally mandated
before an aid recipient could be divested of thoserights. Seeid. at
332; Goldberg, 397 U.S. at 260.

Inthis case, by contrast, there has not been (indeed, could not be)
aprior determination that the claimant was entitled to any particular
medical service. That isan issue that generally can be resolved only

procedural protections mandated in Goldberg. The challenge would be more
similar to the termination of disability benefits at issue in Mathews than the
termination of welfare benefits in Goldberg because, as the district court
noted, eligibility for workers compensation benefits is not based on
financial need and an injured employee may have other sources of income.
Pet. App. 69a-70a
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retrospectively,™ and only with reference to the particular course of
treatment. Utilization review thus does not result in the loss of a
vested right, but isan initial determination of whether the particular
service falls within the scope of the worker’ s entitlement. Itis more
closely analogous to an initial application for a benefit.® The
employee has no vested entitlement to provider payment for a
particular medical serviceuntil itisfirst determined to be“ reasonable
and necessary.” Asaconsequence, there is no right to due process
because there has been no deprivation of a protected right by virtue
of the insurer’ s withholding of payment.

Theflaw in the plaintiffs logic is plain when one considers what
would happen if Pennsylvaniamodified itsproceduresfor reimburse-
ment. Pennsylvania could provide that no bills are to be reimbursed
until autilization reviewer determinesthat the bill isfor reasonable and
necessary medical care. Pennsylvania could set a 60-day limit for
making this decision, the samelength of time given under current law
for aninsurer to deny reimbursability and for utilization review to take
place. 77 Pa. Stat. Ann. 88 531(5), (6)(ii). Anargument that due
process required the payment of bills during this 60-day period, before
any determination of the reasonableness or necessity of the medical
care at issue, would be frivolous. Y et in substance, this hypothetical
procedureisidentical to theactual Pennsylvaniasystem, withthe sole
exception that insurers are required to pay undisputed bills within 30

¥ Although Act 44 provides for prospective and concurrent utilization
review, 77 Pa. Stat. Ann. § 531(6)(i), an insurer does not know prior to
submission of a bill what medical services are being provided unless the
provider or employee has asked for pre-approval of a particular course of
treatment.

?® This Court has never decided whether “applicants for benefits, as
distinct from those already receiving them, have a legitimate claim of
entitlement protected by the Due Process Clause* * *.” Lyngv. Payne, 476
U.S. 926, 942 (1986); see also Walters v. National Ass'n of Radiation
Survivors, 473 U.S. 305, 312, 320 n.8 (1985); Gregory v. Town of Pittsfield,
470U.S.1018, 1021 (1985) (O’ Connoar, J., dissenting from denial of certiorari);
Peer v. Griffeth, 445 U.S. 970, 970 (1980) (Rehnquist, J., dissenting from
denial of certiorari).
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days. Thisdemonstrates that plaintiffs have not been subjected to
deprivation of any legal right.

B. The ProceduresInvolved In This Case Easily Satisfy Due
Process Under The Mathews Balancing Test

Even if one were to ignore the foregoing analysis and assume,
contrary to law, that an insurer’s decision to withhold payment
deprives an employee of a protected right, due process does not
requireinsurersto pay billsfor disputed trestment pending the results
of utilization review. In determining whether procedures are constitu-
tional, the Court traditionally considersthe privateintereststhat will be
affected, including the interests of both the party subject to official
action and the party seeking the action;* the risk of an erroneous
deprivation and the probable value, if any, of additional procedural
safeguards; and the government’s interest. Connecticut v. Doehr,
501 U.S. 1, 10-11 (1991); Brock v. Roadway Express, Inc., 481 U.S.
252, 263 (1987); Mathews v. Eldridge, 424 U.S. 319, 335 (1976).
The Court must also consider the brief duration of any deprivation,
which weighsin favor of congtitutionality. Gilbertv. Homar, 117 S.
Ct. 1807, 1813 (1997) (in performing Mathews balancing, “account
must be taken of ‘the length’ and ‘finality of the deprivation’” in
determining what process is due) (quoting Logan v. Zimmerman
Brush Co., 455 U.S. 422, 434 (1982)), Santosky v. Kramer, 455 U.S.
745, 758 (1982). On balance, these factors strongly support the
conclusion that permitting theinsurer to withhold payment for disputed
treatment pending the outcome of utilization review comports with
“fundamentad fairness.” Lassiter v. Department of Soc. Servs., 452
U.S. 18, 24 (1981).

1. Thelnsurer’'sInterest

The insurer has a substantial private interest in not paying for
unnecessary or unreasonable medical treatment pending the outcome
of utilization review. Under Pennsylvania law, an insurer is not

2 The Third Circuit simply ignored the private interests of Pennsylvania
workers' compensation insurers in retaining the statutory right to deny
reimbursement for disputed care pending utilization review. See Pet. 23-24;
Pet. Reply Br. 7.
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permitted to recoup payments for unreasonable or unnecessary care.
Moats v. Workmen’'s Compensation Appeal Bd., 588 A.2d 116, 118
(Pa. Commw. Ct. 1991). Althoughinsurersmay seek reimbursement
for excessive payments from a specia fund, the fund is financed
entirely from assessments levied on the insurers (and self-insured
employers) themselves. 77 Pa. Stat. Ann. § 999. Thus, insurers —
and ultimately employers and consumers — bear the cost of all
payments for unnecessary and unreasonable treatment.

Utilization review — or someequivaent procedure— isessential
for the prevention of fraud and abuse in the workers' compensation
medical care system. Utilization review developed in response to
academic studies demonstrating that “asignificant fraction of medical
careisinappropriate and unnecessary.” Leape, Practice Guidelines
and Standards: An Overview, QUALITY REVIEW BULLETIN 42, 42
(Feb. 1990); see also Kelly & Kellie, Appropriateness of Medical
Care, 114 ARCH. PATHOL. LAB. MED. 1119, 1119 & nn.1-9 (1990).%2
Traditional fee-for-serviceplansgiveheath care providersafinancia
incentive to provide medical care and services that do not improve
patient health. See, e.g., Walsh, The Legal Attack on Cost Contain-
ment Mechanisms: The Expansion of Liability for Physicians and
Managed Care Organizations, 31 J. MARSHALL L. Rev. 207, 214

2 One study found that utilization review reduced total medical
expendituresby 8.3%. See Feldstein, et al., Private Cost Containment: The
Effects of Utilization Review Programs on Health Care Use and
Expenditures, 318 New ENG. J. MeD. 1310, 1312, 1314 (1988); see also
Wickizer, The Effect of Utilization Review on Hospital Use and
Expenditures, in ReviEw, REGULATE OR REFORM: WHAT WORKS TO CONTROL
WORKERS COMPENSATION CosTs 108, 133 (1994) (summari-zing studies of
hospital utilization review under federal benefit programs and concluding
that utilization review “reduces hospital inpatient days by somewhere
between 5 and 10 percent”). The Pennsylvania Compensation Rating Bureau
has recently estimated the “net direct savings attributable to utilization
review before the Sullivan decisions at approximately $32 million per year,”
with even larger “indirect” effects. Letter from Timothy L. Wisecarver,
President, Pennsylvania Compensation Rating Bureau, to Richard Himler,
Director, Bureau of Workers Compensation, Dep’t of Labor & Industry,
Commonwealth of Pennsylvania (Oct. 29, 1998), posted at
<http://www.li.state.pa.us/wcl etter.html>.
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(1997); Danzon, Tort Liability: A Minefield for Managed Care?, 26
J. LEGAL STUD. 491, 493 (1997) (“Customary care under traditional
insurance reflects severe moral hazard and hence overuse of costly
services.”).

The incentive to overuse medical servicesis heightened in the
workers' compensation context, where medical insurance features
that are used to discourage overutilization — such as employee-paid
deductibles, co-payments, or dollar or duration limitations — are
barred by state law requiring aworkers' compensation insurer to pay
the full cost of reasonable and necessary medical services. 77 Pa.
Stat. Ann. 8 531(1), (5). Asaresult, “[p]roviders have shifted costs
from increasingly restrictive group health payersto less restrictive
workers compensation payers, primarily by providing moreintensive
and longer duration services to workers' compensation patients.”
Tracy, The Importation of Managed Care to the Workers
Compensation System: Time for Re-evaluation and Re-direction,
9 No. 7 HEALTH LAw 16, 17 (1997); see dso PA. LEGIS. J. —
Housk, at 2020 (Dec. 11, 1991) (statement of Rep. Murphy,
advocating adoption of medical cost-containment for workers
compensation because “ the place where the health care costs are now
moving to isto workers' compensation” in response to cost-contain-
ment in other health care programs). To make matters worse,
employees may have an incentive to continue receiving medical care
(regardless of its medical efficacy) in order to delay clearance to
return to work, aparticular problem in Pennsylvania since one-third of
injured workers receive wage replacement benefits that are greater
than their actual pre-injury wages. See D. BALLANTYNE, supra, at
25. Similarly, by consuming additional medical care and services, a
worker may become €ligible for a larger award for permanent
disability.

Even under the current system, it is financialy infeasible for
insurers to invoke utilization review in every instance of unreasonable
or unnecessary care, because the insurer must pay the cost of
utilization review. 77 Pa. Stat. Ann. 8§ 531(6)(iii). If theinsureris
required to pay al bills received before the conclusion of utilization
review of aparticular course of treatment, the direct benefit of review
will disappear, sincetheinsurer isnot permitted to recoup reimburse-
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ment later determined to have been wrongful. Requiring payment of
bills pending the outcome of utilization review thus substantially
reduces the financial incentive for medical providersto limit them-
selves to reasonable and necessary care.

2. TheEmployee'sInterest

The employee has an interest in timely reimbursement to his or
her provider for reasonable and necessary medical care.? Because
the medical care has already been provided, the employee’ s interest
is attenuated,? but it stands to reason that greater uncertainty about
payment could affect future treatment. Contrary to the arguments of
plaintiffs and the assumption of the court below, however, adelay in
payment is far from equivalent to atermination of medical care.

In light of the incentives of the system, an insurer will withhold
payments only when it has reason to believe that the utilization
reviewer, a neutral medical professional in the provider’'s own
specialty, will conclude that the treatment was contrary to accepted
medical protocols and when the amount saved by this determination
will be greater than the cost of the utilization review. By the same
token, a health care provider who believes that the care he or sheis
providing is medically necessary has every financia incentive — in
additionto any ethical and professional obligations— to continuecare,
since a provider whose treatment decisions are upheld on utilization
review isentitled to full retroactive payment with 10% annud interest.
77 Pa Stat. Ann. 8 717.1(a); 34 Pa. Code § 127.210. Thus, a
provider will likely stop treatment during the pendency of utilization

% Asdiscussed above, thisinterest, being indirect, is not legally sufficient
to give the claimant a right to challenge the procedures under O’ Bannon v.
Town Court Nursing Ctr., 447 U.S. 773 (1980). See pages 32-35, supra. In
this section, we show why plaintiffs' claim would fail even if it could survive
that threshold difficulty.

#  Thereal party ininterest isthe medical provider, but no one would argue
that the provider's due process rights are violated by the relatively brief
delay in payment at issue here.
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review only if he or she expects an adverse review.® Thisinference
is borne out by the actua experience of the named plaintiffs. at least
five of the ten individual plaintiffs continued to receive disputed
treatment months or even years after arequest for utilization review.
See JA. 29, 30, 34, 36, 38. Moreover, even if the provider does
discontinuetreatment, theworker (who remainseligiblefor care) can
go to another provider. If that provider provides reasonable and
necessary care, the worker may be better off for the change. Finally,
a patient who wishes to continue receiving a certain form of treatment
evenif itisfound to be unreasonable or unnecessary can pay out-of-
pocket to do so, as at least one of the named plaintiffs chose to do.
See id. a 42. All these factors serve to protect the employee's
interest in continued care.

3. TheValue Of The Additional Safeguard

Obvioudly, employees (and their health care providers) would
prefer to receive immediate payment for all treatment, without any
scrutiny whatsoever. But for purposes of the due process balance,
the proper question isto what extent requiring immediate payment will
reduce the number of casesin which an injured worker’ s reasonable
and necessary medical treatments have been erroneously terminated
asaresult of thedelay in payment. Respondents have provided no
reason to believe that that number is substantial, and thereis every
reason to believe that it is not.

Aninsurer that invokesutilization review and withhol ds payments
must pay the entire cost of the review (regardless of its outcome) and
must pay the entire bill, with 10% interest, if it is found to be neces-
sary and reasonable, in a proceeding in which the insurer bears the
burden of proof (see 34 Pa. Code § 127.471(b)). In light of these
incentives, itislikely that insurerswill invoke the procedure only when
they have very strong reasonsto think that their view of the treatment

» Under 77 Pa. Stat. Ann. 8 531(7), aprovider is prohibited from “balance
billing” an employee — attempting to collect the difference between the
amount billed and the amount reimbursed by the insurer — for medical
services determined to be unreasonable or unnecessary. See also 34 Pa
Code § 127.211 (“Balance billing prohibited”).
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will prevail. Infact, according to statistics compiled by the State,
69.14% of the requestsfor utilization review through early 1998 were
found to involve medical care that was wholly or partially unreason-
able or unnecessary. Letter from Timothy L. Wisecarver, President,
Pennsylvania Compensation Rating Bureau, to Richard Himler,
Director, Bureau of Workers Compensation, Dep’'t of Labor &
Industry, Commonwealth of Pennsylvania (July 1, 1998), posted at
<http://www.li. state.pa.us’wcl etter.html>.?® Thegreat likelihood that
adenia of reimbursement by an insurer will be upheld on utilization
review supports the conclusion that no additional procedures are
required. SeeFDIC v. Mallen, 486 U.S. 230, 242 (1988) (permissible
length of delay before post-deprivation hearing depends on “likelihood
that the interim decision may have been mistaken”).

Moreover, it stands to reason that the cases in which the
treatment is reasonable and necessary are the cases in which it is
most likely that the providerswould continue to provide servicesin the
expectation that they will receive full retroactive payment with
interest. Requiring immediate payment of disputed bills would
therefore be tremendously costly and would greatly increase the
incidence of health care fraud and abuse by providers, without
significantly reducing the number of cases in which workers are
deprived of necessary and reasonable medical services.

% A copy of the July 1, 1998 Wisecarver letter was also lodged with the
Office of the Clerk of the Supreme Court by amicus curiae American
Insurance Ass'n et al., simultaneous with the filing of their Brief in Support
of the Petition for Certiorari, and isincluded as an Appendix to that Brief.
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4, TheGovernment’sInterest

The government has substantial interestsin permitting insurersto
withhold payment for disputed treatment pending utilization review.
Asaregulator, the government has an interest in containing costs for
Pennsylvania employers and insurers that participatein the workers
compensation program, in order to ensure the economic health of the
business community and encourage in-state investment. Act 44 was
“intended to greatly curtail the escalating medical costs associated
withwork-related injuriesand illnesses.” Dep't of Labor & Industry,
Workers' Compensation Medical Cost Containment, PENNSYLVA-
NIA BULLETIN 4875 (Vol. 25, No. 45, Nov. 11, 1995). Medical
payments dropped 25% in the year after Act 44 was enacted, and as
of 1996 employers had received average rate reductions of 18%.
Workers' Compensation Reform, posted at
<http:/www.state.pa.us./PA_Exec/ Governor/wcleg3. htmi>.

This governmentd interest goes beyond the interest of individual
insurance companies in avoiding payment for unreasonable or
unnecessary medical bills. The existence of an effective utilization
review mechanism serves both as a deterrent to fraudulent and
abusive claims and as a source of guidance and information to
providers about what services are properly regarded as medically
reasonable and necessary (and thusreimbursable). The Pennsylvania
Compensation Rating Bureau has estimated these “indirect” effects
of utilization review as “potentially much greater than the direct
effects of these decisions’ because “many more claims may be
affected by such precedents [set by utilization reviews| than are
required to establish them.” Letter from Timothy L. Wisecarver,
President, Pennsylvania Compensation Rating Bureau, to Richard
Himler, Director, Bureau of Workers Compensation, Dep'’t of Labor
& Industry, Commonwealth of Pennsylvania (Oct. 29, 1998), posted
at <http://www.li.state.pa.us/wcletter.ntml>. If insurers receive no
direct benefit from undertaking utilization review (because, under the
decision below, they have to pay the bill for the disputed treatment
before the review takes place and cannot obtain recoupment), they
are far less likely to do so. This negates the indirect benefits of
utilization review for the entire system. Since the Third Circuit’s
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decision, the number of utilization review requests has declined by
almost 60%. Ibid.

The government’ sinterest in cost containment is entitled to great
weight. See Parhamv. J.R., 442 U.S. 584, 604-05 (1979) (State
“obvioudly has asignificant interest in confining the use of its costly
mental health facilities to cases of genuine need”); Mathews v.
Eldridge, 424 U.S. 319, 348 (1976) (noting government and public
interest “in conserving scarce fiscal and administrative resources’).
As the Court recognized in Mathews, requiring interim benefit
payments to a recipient who ultimately is found to be undeserving
“may in the end come out of the pockets of the deserving since
resources available for any particular program of social welfare are
not unlimited.” 424 U.S. at 348; see aso Friendly, Some Kind of
Hearing, 123 U. PA. L. Rev. 1267, 1276 (1975).

In addition, the government has significant interestsin controlling
the medical care given to Pennsylvania residents. This interest
encompasses both a parens patriae interest in protecting employees
from unreasonable or unnecessary medical procedures, see Walters
v. National Ass' n of Radiation Survivors, 473 U.S. 305, 323 (1985);
Parham, 442 U.S. at 605, and a regulatory interest in ensuring that
medical care provided to Pennsylvania residents complies with
professional standards, see, e.g., Bigelow v. Virginia, 421 U.S. 809,
827 (1975) (state has a*“ legitimate interest in maintaining the quality
of medical care provided within its borders”).

5. Thelnterest Balance

Thebalancing of interestsin this case weighs decisively in favor
of permitting an insurer briefly to withhold payment for disputed
treatment pending the results of utilization review. The minor risk of
an erroneous delay in payment for treatment that is reasonable and
necessary, and the consequent possibility that a provider will discon-
tinue reasonable and necessary treatment because of this delay, is
greatly outweighed by the interests of the private insurer and
government in permitting suspension of payment for disputed care.

A comparison with this Court’ s treatment of similar regulatory
systems is instructive. In United States Department of Labor v.
Triplett, 494 U.S. 715 (1990), for example, this Court upheld the
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constitutionality of federal regulations governing attorneys' feesin
black lung benefit cases under which an attorney was not permitted
to accept any fees unless and until the claimant was successful in
applying for benefits and al appeals had been resolved. Id. at 717.
In applying the Mathews balancing test, the Court emphasized that
delaying payment of fees until the conclusion of administrative
proceedings and possible judicial review protected the employer, the
insurance carrier, and the Black Lung Disability Trust Fund “from a
depletion that would leave other claimants without a source of
compensation.” |d. at 722. The Court further noted that requiring
payment of feesto an attorney “immediately upon success at every
level, subject to recovery in the event the judgment in favor of the
claimant isreversed at a higher level, would impose upon the payor
the onerous task of seeking to obtain arefund.” 1bid.?” Thus, the
Court concluded, the delay in payment of fees was fully consonant
with due process. |d. at 726.

In Heckler v. Ringer, 466 U.S. 602, 619 (1984), this Court held
that Medicare recipients challenging the denial of payment for surgery
were required to exhaust an “often lengthy administrative review
process’ before seeking a judicia ruling that the surgery was
“reasonable and necessary.” If the lengthy delay in Ringer is
permissible — despite the fact that, as the Ringer Court acknowl-
edged, “some * * * surgeons may well decline to perform the
requested surgery because of fear that the Secretary will not find the
surgery ‘ reasonable and necessary’ and thuswill refuse to reimburse
them,” id. at 626 — then surely the extremely brief delay in payment
at issuein thiscaseis likewise permissible.

And in Schweiker v. McClure, 456 U.S. 188 (1982), this Court
rejected a due process challenge to the regulations governing
Medicare Part B reimbursement. Under the regulatory scheme at
issuein McClure, health care providerswho treated patients enrolled
in Medicare Part B were required to submit billsto a private insurance

7 This reasoning applies a fortiori to this case, since workers
compensation insurers are precluded by law from recovering erroneous
paymentsto medical providers. See page 3-4, supra. Thus, seeking arefund
would be not only “onerous’ but impossible.
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carrier. 1d. at 190-91. The carrier reviewed the bill and, if it found
that the treatment was not medically necessary, denied payment
subject to subsequent administrative review. Id. at 191. There was
absolutely no hint in the Court’ s opinion that any delay in payment
resulting from this procedure might violate due process. Asthe Court
noted, “[a]ppellees simply have not shown that the procedures
prescribed by Congress and the Secretary are not fair * * *.” |d. at
200.

Triplett, Ringer, and McClure mandate the conclusion that due
process permits the withholding of payment for disputed medical
services pending the outcome of utilization review. Just as the
attorneys in Triplett and the physiciansin Ringer and McClure were
required to bear the substantial burden of adelay in payment pending
afina determination that payment should be made, so must health
care providers under Pennsylvania' s workers compensation system
assume the modest risk that payment for reasonable and necessary
serviceswill be briefly delayed. But that risk isvastly outweighed by
the risk on the other side — that the workers' compensation system
would be required to pay for fraudulent, unnecessary, unreasonable,
or otherwise abusive medica bills, with no hope of recovery.
Requiring payment for disputed treatment pending utilization review
isaclassic example of ascenario in which “the marginal gains from
affording an additional procedural safeguard * * * [are] outweighed
by the societal cost of providing such a safeguard.” Walters, 473
U.S. at 320-21.

C. Withholding Of Payment Pending Resolution Of Coverage
I ssues ComportsWith Traditional Practice Under State And
Federal Law

The conclusion that due process permits the suspension of
payment for disputed medical treatment pending review is buttressed
by an examination of the*“[h]istorical and contemporary practices’ of
other States. See Doehr, 501 U.S. at 16. Asthis Court has empha
sized “from itsfirst due process cases, traditional practice providesa
touchstone for constitutional analysis.” Honda Motor Co. v. Oberg,
512 U.S. 415, 430 (1994). The Court reiterated this principle just two
Terms ago in Washington v. Glucksberg, 117 S. Ct. 2258 (1997),
stating that “in all due-process cases,” the “Nation’s history, legal
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traditions, and practices * * * provide the crucia guideposts for
responsible decisionmaking that direct and restrain our exposition of
the Due Process Clause.” % |d. at 2262, 2268 (citations omitted).
Where apractice enjoys the support of alarge majority of the States,
and theimprimatur of long experience, this Court has been extremely
reluctant to strike it down under the Due Process Clause. See, e.g.,
Schall v. Martin, 467 U.S. 253, 266-67 (1984); Glucksberg, 117
S. Ct. at 2269; Burnham v. Superior Court, 495 U.S. 604, 615
(2990) (plurality opinion).

Interpreted against “th[e] backdrop of history, tradition, and
practice” (see Glucksberg, 117 S. Ct. at 2267), there can be no
guestion that the challenged Pennsylvaniaschemeiscongtitutiona. To
begin with, reasonable delay to permit evaluation of disputed clamsis
acommon insurer practice— and one permitted by private insurance
contracts as enforced under the common law. See note 14, supra.
Respondents’ claim is equivaent to suggesting that the Constitution
requires insurers (if state actors) to pay disputed claims before an
independent decisionmaker determines whether they are covered by
the governing contract. That has never been the law in any jurisdic-
tion, much less a requirement of the Constitution.

Nor is Pennsylvanialaw inconsi stent with modern practice under
other States' laws. To the contrary, of the 41 States (and the District
of Columbia) whose statutes or regulations specifically address the
subject, at least 39 (including Pennsylvania) permit insurers to
withhold disputed claimsduring the pendency of utilization review or
the resolution of various disputes regarding the scope of treatment or
amount of compensation. See S. ECCLESTON & C. YEAGER,
WORKERS COMPENSATION RESEARCH INSTITUTE, MANAGED CARE
AND MEDICAL CoST CONTAINMENT IN WORKERS COMPENSA-

% Glucksberg was a substantive due process case, but it specifically made
this point with reference to “all due-process cases.” 117 S. Ct. at 2262.
Indeed, the emphasis on practice and tradition arose in this Court’s earliest
due process cases, which were procedural in nature. Murray's Lessee v.
Hoboken Land & Improvement Co., 59 U.S. (18 How.) 272, 277 (1856);
Missouri Pac. Ry. Co. v. Humes, 115 U.S. 512, 521 (1885); Hurtado v.
California, 110 U.S. 516, 535 (1884).
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TION, A NATIONAL INVENTORY, 1997-1998, at 18-19 (1997).%
Likewise, numerous States authorize unilateral suspension of pay-
ments for other reasons, such as when an employee returns to work,
refuses to submit to reasonable medical examination, or declines to
attend vocationa rehabilitation or counseling. See Pet. 15 n.6
(collecting statutory authorities). Courts in at least five of the
remaining ten States go even further, holding that insurers (or
employers) may withhold payment without penalty whenever there
exists a good faith belief that no payment isdue. Seeid. at 24-25
(collecting authorities). The law in Pennsylvania thus accords with
the “ settled usages and modes of proceeding” in nearly dl of the other
States. Hurtado v. California, 110 U.S. 516, 528 (1884).

At the federal level, the Longshore and Harbor Workers
Compensation Act, 33 U.S.C. 8 901 et seq., permits insurers that
voluntarily initiate benefits to injured workers subsequently to
challenge the reasonableness or necessity of the workers' medical
care. Federal regulations authorize theinsurers to withhold payment
and request government review of controverted treatment (20 C.F.R.
§ 702.233), and they are not required to give workers an opportunity
to be heard before doing so. Ibid. Thus, viewed in light of both
federa and state law, the subject statute involves not the slightest
“deviation from established procedures,” much lessone“result[ing] in
constitutional infirmity.” Oberg, 512 U.S. at 430. To the contrary,
our nationa “experience favorsthis legidation as the most efficient
mode of preventing, withtheleast inconvenience,” the expenditure of
insurance funds for treatment that ultimately is determined to be
unreasonable or unnecessary. See Missouri Pac. Ry. Co., 115 U.S.
at 523.

The nearly uniform practice of over 40 States and the federal
government cannot be dismissed as unthinking or arbitrary. Our

#  The exceptions are North Carolina, where bills over $2,000 need not be
paid until after receipt of approva by the Industrial Commission, and
Oklahoma, where the Oklahoma Workers' Compensation Court makes case-
by-case determinations on payment of disputed bills. S. EccLEsToN & C.
YEAGER, supra, at 219, 232. Thus, even these exceptions are more apparent
than real.
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Nation’s democretically elected officials are far better positioned than
federal judges— who possess limited expertise and information, are
less accountabl e to the people, and whose rulings lack the flexibility to
adapt to changing circumstances — to determine fair procedures for
resolving insurance claim disputes, the allocation of risk of mistake or
fraud, and the efficacy of cost containment strategies. See
Glucksberg, 117 S. Ct. at 2293 (Souter, J., concurring) (“Not only do
[legidlatures] have moreflexible mechanismsfor factfinding than the
Judiciary, but their mechanisms include the power to experiment,
moving forward and pulling back as facts emerge within their own
jurisdictions.”). Indeed, given the Third Circuit’s conclusion that
Pennsylvaniaworkers' compensation law isa*“ complex and interwo-
ven regulatory web” (Pet. App. 14a), the court should not have
substituted its own intuitions regarding the interests of workers,
employers, insurers, and health care providers for the considered
policy judgment of Pennsylvania's elected officials, and that of
virtually every other State in the Union.

CONCLUSION

The judgment of the court of appeals should be reversed. The
court of appeals held that the so-called “*unless’ clause” of 77 Pa.
Stat. Ann. 8 531(5) is unconstitutional, and severed it from the
remainder of the statute, leaving insurers under the obligation to pay
al billswithin 30 dayseven if they are seeking utilization review. Pet.
App. 25a. If this Court reverses on the state action and due process
guestions, or on the due process question alone, that judgment should
bereversed initsentirety. If this Court reverses on the state action
question without reaching the due process question, the judgment
bel ow should be reversed as applied to private insurers and employers,
leaving them free to withhold payments during the pendency of
utilization review, as permitted under 77 Pa. Stat. Ann. § 531(5).
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