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STATEMENT OF JURISDICTION

This Court’s jurisdiction rests on 28 U.S.C. §§ 1651 and 2106 and on its
retention of jurisdiction in /n re Kensington Int’[ Ltd.,353 F.3d 211,214,225 (3d Cir.
2003).

STATEMENT OF THE ISSUES

1. Whether recusal of Judge Wolin is required under 28 U.S.C. § 455(a) in
light of (a) the partisan roles of Court-Appointed Advisors Gross and Hamlin in G-/
Holdings, (b) the partisan role of Court-Appointed Advisor Gross in Lippe v. Bairnco
Corp., (¢) the partisan roles of Court-Appointed Advisors Gross, Hamlin, and
McGovern in meeting repeatedly on matters of common interest with futures repre-
sentatives, and (d) the demonstrated departures by Mediators Gross and McGovern
from their duties of non-disclosure and neutrality.

2. Whether recusal of Judge Wolin is required under 28 U.S.C. § 455(b)(1)
because, through “innumerable” ex parte contacts, he has acquired “personal
knowledge of disputed evidentiary facts concerning the proceeding.”

3. Whether the recusal motions were timely filed.

STATEMENT OF THE CASE

On October 10, 2003, petitioners Kensington International Limited and Spring-

field Associates, LLC (hereinafter petitioners or OWC petitioners) moved to recuse

the Honorable Alfred M. Wolin from /n re Owens Corning, No. 00-03837 (Bankr. D.



Del.) (OWC), to which Chief Judge Becker had assigned him on November 27, 2001.
On October 23, Judge Wolin stayed all discovery on the motion. On October 24,
petitioners filed an emergency petition for a writ of mandamus with this Court. After
argument, and consolidation of petitioners’ mandamus petition with one filed by
commercial creditors of W.R. Grace, this Court — while retaining jurisdiction —
remanded for expedited discovery and disposition by Judge Wolin. /n re Kensington
Int’l Ltd., 353 F.3d 211 (3d Cir. 2003). On February 2, 2004, following oral
argument (but no evidentiary hearing), Judge Wolin denied all recusal motions.
STATEMENT OF FACTS
Petitioners will not repeat in detail the facts they brought to this Court’s
attention in their petition for a writ of mandamus, supplement, and reply. Instead, we
focus on the facts elicited on remand.
A.  The Basic Conflict: Gross and Hamlin Advised Judge Wolin On
Substantive Matters That Overlapped With Their Duties As
Advocates On Behalf Of Future Asbestos Claimants In G-I Holdings
David R. Gross and C. Judson Hamlin have acted as partisans in the G-/

Holdings case pending before District of New Jersey Chief Bankruptcy Judge

Rosemary Gambardella' at the same time they have served as Court-Appointed

: Docket numbers and other identifying information for the G-I Holdings case,
the Five Asbestos Cases, and other cases and proceedings discussed in this brief can
be found in the petition for a writ of mandamus and generally will not be repeated.
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Advisors to Judge Wolin. The existence of multiple overlapping issues between G-/
and the Five Asbestos Cases has never been in serious dispute.

Because of their December 2001 appointment by Judge Wolin as Advisors in
the Five Asbestos cases, without any disclosure of possible conflicts of interest, these
interested persons have had the privilege of meeting repeatedly with the judge — ex
parte and off the record. In the proceedings on remand, the parties did their best
(within the discovery constraints imposed by Judge Wolin) to reconstruct the
meetings through contemporaneous notes and deposition testimony of the Advisors,
including the interested Advisors.

1. The Five Asbestos Cases

The record on remand reveals that the meetings between Judge Wolin and his
Advisors were richly substantive.

a. The four “all-Advisor” meetings

All five Advisors met with Judge Wolin in four lengthy — and, of course,
private and untranscribed — sessions soon after their appointment. See, e.g., Dreier
Dep. 38-102 (JA1337-1353). Advisor Dreier captured the highly substantive nature
of those meetings in his November 14 affidavit (JA1684):

All of these discussions were of a general nature concerning how to devise a
system that would best allocate scarce resources, yet be approved by classes of



claimants who might hold settlement veto power under existing bankruptcy
law.

The Advisors recognized that “certain classes of the creditors might hold the
truly impaired hostage to the better treatment of their claims,” and thus throughout
the meetings with Judge Wolin the Advisors “were trying to think of how do we get
around that, how do we, you know, combine them in some way, define classes in
some way, and this was the stonewall we kept running into, and then we’d go back
to at the next meeting.” Dreier Dep. 47 (JA1339). The “overarching central theme
to our discussion” was to try “to speed up the process for those who were truly sick,
the truly impaired claimants, because the history in these cases ha[s] been
unfortunately that by the time the matter resolves, those who need it most have died
and the only payments that come through will go to their families.” /Id. at 40
(JA1337); see also Hamlin Dep. 51-52 (JA1536).

There is, of course, nothing ignoble about that overarching theme — but there
is something amiss when the judge receives advice regarding that theme from partisan
Advisors who are duty bound to advance the interests of one particular constituency.
How one compensates the truly sick, while also preserving bankruptcy priorities and
conserving assets for other stakeholders, is at the heart of the most contentious issues

in asbestos-related bankruptcy cases.



The Advisor meetings addressed all of the fundamental issues in asbestos

bankruptcy litigation:

whether to convene a Rule 706 panel (Dreier Dep. 40, JA1337; see also
Hamlin Dep. 51-52, JA1340; Keefe Dep., Exh. 5, JA3199A-B; Keefe
Dep. 25-26, 49-55, JA1602-1603, 1608-1610);

whether, and if so how, to impose a bar date (Gross Dep. 62, JA1398;
Dreier Dep. 61, JA1342; McGovern Dep. 36, JA1626; Keefe Dep. 29-
30, JA1603-1604);*

the use of particular types of proof-of-claim forms (Gross Dep. 322,
JA1463);

whether, and if so how, to apply the American Thoracic Society Guide-
lines for differentiating among claimants on the basis of x-ray and pul-
monary function studies (Gross Dep. 85, JA1403; Dreier Dep. 69-70, 72,
JA1344-1345);

whether, and if so how, to use “green cards” or “pleural registries” for
unimpaired claimants who might someday develop compensable symp-
toms (Gross Dep. 273, JA1450; Dreier Dep. 74-75, JA1346);

how to handle fraudulent conveyance claims (Gross Dep. 86, JA1404;
Dreier Dep. 76, JA1346);

> The setting of a bar date for personal injury claims has been a central issue in
OWC. The commercial creditors have been asking for a bar date for more than two
years and formalized that request in a motion filed in April 2003, emphasizing the
tremendous importance of the issue to the case. On April 25, 2003, however, Judge
Wolin withdrew the reference on the bar date motion and stayed all proceedings on
the motion. Six months had passed after the filing of that motion before petitioners
filed their recusal motion.



. the nature and merits of various conventional defenses in asbestos cases
(Gross Dep. 91-95, JA1405-1406; Dreier Dep. 82-83, 92-93, JA1348,
1350; McGovern Dep. 81, JA1637);

. the historical value of personal injury claims in other cases (Gross
Dep. 269, JA1449; McGovern Dep. 13-14, JA1620-1621);

. the pros and cons of various approaches to estimation under 11 U.S.C.
§ 502(c) (McGovern Dep. 36-38, JA1626-1627);

. different forms of plans of reorganization that may be acceptable in
particular bankruptcies (Gross Dep. 297, JA1456);

. what sort of trust distribution procedures have been adopted in other
bankruptcies (McGovern Dep. 14-15, JA1621);

. what tensions exist among different creditor classes (id. at 15, JA1621);

. how different States deal with unimpaired claims (id. at 16, JA1621);
and

. the nature of 11 U.S.C. § 524(g) and the possibility that 1t might afford
some claimants effective veto power over any plan of reorganization
(Gross Dep. 98, JA1407; Hamlin Dep. 60, JA1538; Dreier Dep. 101-

102, JA1352-1353).
The Advisors functioned, in effect, as “super law clerks” — drawing on their
special accumulated expertise in bringing Judge Wolin up to speed in a complex field.
Gross Dep. 32-34 (JA1390-1391); McGovern Dep. 22 (JA1622); Dreier Dep. 35-36

(JA1336). Much of what they told Judge Wolin, moreover, was not accessible in

publicly available sources. McGovern Dep. 204 (JA1668).



b. The November 19 meeting

The most important OWC meeting Judge Wolin had with any of the Advisors
occurred on November 19, 2002, two days before a status conference at which Judge
Wolin directed the Debtors to reverse course with respect to their proposed plan of
reorganization. That direction shaped the course of all subsequent proceedings in
OWC. Advisors Gross, McGovern, and Dreier attended this meeting. Dreier
Dep. 103-104 (JA1353). Because the meeting was private and untranscribed, and
Gross’s and Dreier’s time entries for the meeting were undetailed (and McGovern’s
nonexistent), discovery on remand was petitioners’ first opportunity to learn what
transpired at this critical stage.

Dreier made notes of this meeting. But, whereas Dreier was deposed in detail
about the “all-Advisor” sessions, Judge Wolin blocked inquiry concerning the
November 19 meeting. He ruled that, because the November 19 notes disclosed
“[t]he content of settlement discussions,” the parties could not ask Dreier what the
notes meant or what the Advisors discussed with Judge Wolin that day. Gross
Dep. 253 (JA1445).

Judge Wolin evidently based this ruling on FED. R. EVID. 408. Asis clear from
its text, however, Rule 408’s prohibition on admission of “conduct or statements

made in compromise negotiations” is limited in scope and hinges entirely on the pur-



pose for which the settlement evidence is offered. If the evidence is not offered “to
prove liability for or invalidity of the claim or its amount,” the rule poses no barrier
to its use. See Affiliated Mfrs., Inc. v. Aluminum Co. of America, 56 F.3d 521, 526
(3d Cir. 1995) (“The application of the rule 1s limited to evidence concerning
settlement or compromise of a claim, where the evidence is offered to establish
liability, or the validity or amount of the claim.”); see also Bankcard America, Inc.
v. Universal Bancard Sys., Inc., 203 ¥.3d 477, 484 (7th Cir. 2000) (“Rule 408 1s not
an absolute ban on all evidence regarding settlement negotiations. The rule permits
evidence that is otherwise discoverable or that is offered for a purpose other than
establishing liability.”). Petitioners were not seeking to explore the November 19
notes to prove anything about the merits of the parties’ respective positions during
the negotiations but because they are the best evidence of the subject matter of the
Advisors’ meeting with Judge Wolin that day — precisely what this Court remanded
to ascertain.

Although petitioners addressed the Rule 408 1ssue in their brief below, Judge
Wolin’s opinion makes no reference to the Rule 408 dispute. Instead, Judge Wolin
referred freely (if skeptically) to Dreier’s notes in his opinion. JA133, 137, 173
(referring to “random, incomplete and ambiguous notes of dubious accuracy and

prepared free of the imprimatur of an oath™). In our view, the entirety of the notes



should not be burdened by a duty of secrecy that Judge Wolin himself has (correctly)
disregarded. But out of an abundance of caution — and pending this Court’s ultimate
resolution of the issue — the next portion of the brief is submitted under seal.

Context 1s crucial to understanding the events of November 19. On Octo-
ber 31, 2002, OWC had circulated a draft plan of reorganization that called for tor
claim valuation and substantive consolidation to be litigated before undertaking
efforts to confirm a plan, consistent with the approach suggested by OWC’s commer-
cial creditors for more than a year. The tort claimants had blasted that approach,
declarimg that they would exercise their purported veto power under 11 U.S.C.
§ 524(g) to kill any plan that did not guarantee a tort claim valuation in line with their
demands. In response, and in anticipation of the November 21 conference, counsel
for CSFB, as Agent for the Bank Group, had written to Judge Wolin to endorse the
basic approach of the draft plan and to urge that the court adjudicate certain threshold
1ssues affecting tort claim valuation and the validity of the banks’ separate guarantee
claims against certain debtor and nondebtor OWC subsidiaries. See Reply in Further
Support of Motion of Unsecured Creditors Committee for Appointment of a Chapter
11 Trustee, OWC, at 6-7 (Bankr. D. Del. filed Nov. 25, 2003).

The November 19 notes show

REDACTED



REDACTED
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At the conference two days later, Judge Wolin stated that he did not favor the
draft plan OWC had filed on October 31 and instructed OWC to pursue a consensual
plan or prepare for litigation. As urged by the tort claimants and Judge Wolin (after
the November 19 discussions), OWC in January 2003 filed a new plan supported by
the tort claimants that called for total substantive consolidation and required that the
tort claims be estimated at or above $16 billion. The proposed plan rejected the
commercial creditors’ suggestion that tort valuation issues be addressed before the
plan process, and Judge Wolin has never ordered that any such litigation proceed.

Judge Wolin did hold a trial on the substantive consolidation issue in April and
May of 2003, but he issued no decision before the recusal motions were filed. Judge
Wolin repeatedly told the parties, before and after the trial, that he was treating
substantive consolidation as part of the confirmation process —

REDACTED

3

. See 12/1/03 Bankruptcy Court Omnibus Hearing Tr. 167-168 (Judge Fitzgerald
stating that Judge Wolin “has no intention of creating an appealable order” on sub-

stantive consolidation before plan solicitation). Some respondents stated in briefing

before Judge Wolin that it was “undisputed” that petitioners expected Judge Wolin

to rule imminently on substantive consolidation at the time they filed their recusal

motion. Had respondents chosen to explore that “undisputed” proposition through

discovery, petitioners would have expressed their complete uncertainty as to when

Judge Wolin would rule and their fear that he would not rule at all until plan

confirmation, many months after October 2003.
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2. The G-I Holdings Case

There is a striking convergence between the issues in G-/ Holdings and in the
Five Asbestos Cases. As Hamlin reported, “all the[] standard issues that you see in
asbestos litigation” are at issue in G-I. Hamlin Dep. 87 (JA1545). For example, there
was a “companion action alleging fraudulent conveyance pending in the Southern
District of New York.” /Id. at 88 (JA1545). The questions “whether or not there
should be a bar date” and “how we’re to pursue either estimation * * * or matrix
liquidation™ are currently before Judge Gambardella, and “|w]e’re approaching that
decision.” /Id. at 90 (JA1546). Likewise, the nature of the proof-of-claim form
“clearly” will “become an issue” in G-/ in the future. /bid. Even substantive
consolidation remains a live issue in G-1.

Asrecently as the day before his deposition, Hamlin submitted a detailed “sum-
mary of positions” setting out his views on an array of substantive issues presented
in the G-/ case. JA837. The list — which includes whether to set a bar date; whether,
and if so how, to require claimants to file proof-of-claim forms; and how to handle
estimation issues — dovetails with many of the issues that were the subject of
discussion in the Advisors’ meetings with Judge Wolin, and with key issues in OWC.

Apart from the wholesale overlap in issues, some of the people whose interests

Gross and Hamlin have a fiduciary duty to protect in G-/ are the same people who are

12



future claimants in OWC. Asthe OWC Debtors’ counsel conceded before this Court,
“Among the thousands of asbestos claimants, there’s a likelihood that some will be
claimants from both cases, there’s no doubt about that.” JA1115.

In light of the overwhelming overlap between G-/ and the Five Asbestos Cases,
it is hardly surprising that Hamlin, through his counsel, has repeatedly cited Judge
Wolin’s decisions as precedents in regard to disputed issues in G-1. See, e.g., JA2728
(May 6, 2003, letter from Gross to District Judge Bassler urging him to withdraw the
reference of estimation issues to Bankruptcy Judge Gambardella, and relying on
Judge Wolin’s order of April 25, 2003, in OWC); 9/30/03 G-I Holdings Tr. 16
(JA1027) (citing Judge Wolin’s rulings in connection with estimation under Section
502(c)); 12/13/02 G-I Holdings Tr. 62, 67 (JA978B, 978G) (citing “other bankrupt-
cies” in which Gross was involved in support of Hamlin’s motion to appoint a trustee
in G-1); id. at 69 (JA980) (suggesting a particular reading of Judge Wolin’s Sealed
Air decision based on “hearings” that were “before the court”); JA621 (urging court
to “follow the precedent that Judge Wolin has set in the USG bankruptcy” with

respect to valuing present and future claims).
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B. The Conflict Deepens: Three Of Judge Wolin’s Advisors Met Re-
peatedly On Matters Of Common Interest With Futures Repre-
sentatives, Including The Futures Representative In Owens Corning

The following facts are undisputed:

Throughout 2002 and 2003, Hamlin and Gross attended a series of
meetings of futures representatives at varying locations. * * * [TThese meetings
were held at irregular intervals and consisted mainly of discussions about the
legislative position the futures representatives should take on behalf of the
futures class of claimants in testimony before the Congress of the United
States.

JA127. Itis equally undisputed that OWC Futures Representative James McMonagle
regularly attended and participated in these meetings.

So did Advisor McGovern, although it is not entirely clear in what capacity he
attended. Gross thought that McGovern attended “[a]s a mediator for Judge Wolin,”
although he was not sure. Gross Dep. 168 (JA1424). McGovern said otherwise
(McGovern Dep. 132, JA1650), and Judge Wolin determined — although the
evidentiary support for the determination is unclear — that McGovern attended “in his
capacity as an academic.” JA129; see also JA130. Eric Green — the futures repre-
sentative in the Federal Mogul case pending before Judge Wolin and the person who
presented the futures representatives’ views to Congress on June 4, 2003 (JA3327-

3334) - referred to McGovern in an e-mail as “[o]ur beloved mentor and mediator.”

JA2762.
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Whatever hat McGovern was wearing when he joined with futures representa-
tives to discuss matters of common interest, he and Gross and Hamlin were meeting
with partisans for one particular viewpoint in cases pending before the very judge
they were advising. That conduct was exacerbated by the main subject matter of the
meetings: what position to take, as a group of futures representatives, on pending as-
bestos bankruptcy legislation. The hazard of legislative strategizing or “mentor[ing]”
by Advisors jointly with futures representatives was perhaps summed up best by
counsel for W.R. Grace during colloquy over a discovery dispute: “If the legislation
were to pass then there wouldn’t be any bankruptcy cases, there wouldn’t be any
Futures representative, we wouldn’t be here today.” Gross Dep. 231 (JA1440).
Advisors — who, in petitioners’ view, should be neutral with regard to prospective
legislation, just as a court is ordinarily neutral — were meeting jointly with futures
representatives to talk about legislation that could cost the futures representatives
their jobs.

Likewise, with regard to the somewhat unclear other subjects of “common
interest” discussed at the meetings of futures representatives, McGovern testified that
the attendees met to share information that “certainly would enhance any futures rep-
resentative’s ability to represent their clients.” McGovern Dep. 112 (JA1645).

Hamlin testified: “It doesn’t take a scientist to figure out that if a particular formula
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started getting agreed upon in two or three other cases you could pretty much guess
that the present claimants in another case would probably stand fast on those kind of
terms” as well. Hamlin was therefore “trying to keep an ear out on what was going
on in the other cases.” Hamlin Dep. 123-124 (JA1554).

C. The Conflict Deepens Still Further: Gross’s Role On Behalf Of The
Keene Creditors Trust

During the remand proceedings, petitioners learned that G-/ is not the only case
in which Gross has used Judge Wolin’s asbestos opinions to try to advance his
position as an advocate in another court. In Lippe v. Bairnco Corp., 249 F. Supp. 2d
357 (S.D.N.Y. 2003), Gross is counsel to the trustees of the Keene Creditors Trust.
In that capacity, Gross urged Judge Denny Chin to hold that additional money could
be brought into a bankruptcy estate under a fraudulent conveyance theory dependent
on the proposition that the debtor had been insolvent on the dates of the allegedly
fraudulent conveyances. In determining solvency, the trustees urged Judge Chin to
consider later-developed information that would shed light on what the company’s
actual (as opposed to reasonably anticipated) asbestos-related liabilities were as of
the transfer dates — just as Judge Wolin considered such information in /n re W.R.
Grace & Co. (Sealed Air Corp.), 281 B.R. 852 (Bankr. D. Del. 2002), a case

discussed among the Advisors (Dreier Dep. 74, JA1346). Judge Chin, however,

16



restricted his consideration to what the debtor’s management believed about its
asbestos liabilities at the times of the transfers, and concluded that “a reasonable jury
could not find that Keene was insolvent or believed that it would be rendered
insolvent.” 249 F. Supp. 2d at 381.

Fraudulent conveyance is a potentially very important issue in OWC.
McGovern Dep. 210 (JA1670). The Debtors in OWC have filed an adversary pro-
ceeding seeking to invalidate as fraudulent conveyances the guarantees provided to
the banks by certain of the company’s subsidiaries. Owens Corning et al. v. Credit
Suisse First Boston et al., Adv. Proc. No. 02-05829. That action 1s subject to a
pending motion to dismiss filed by CSFB as Agent for the Bank Group. Judge Wolin
withdrew the reference with respect to that action on December 23, 2002, but has not
ruled on the motion to dismiss.

D. The Mediators’ Breaches Of Duty

Gross and McGovern have served as mediators in OWC. Gross Dep. 17, 32,

46 (JA1386, 1390, 1394); McGovern Dep. 22-23 (JA1623).% Petitioners argued to

Judge Wolin that mediators must be neutral and must not disclose the parties’

! According to Judge Wolin, Gross acted as a mediator in OWC without having

been appointed to do so. JA134.
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confidential positions to the court. McGovern agreed emphatically with the latter
principle:

This is something 1’ve been doing for 25 years * * * and it’s * * * quite im-

portant * * *[.] [T]he mediator cannot provide to the decision-maker any sub-

stantive discussions concerning the mediation, and the information concerning
the status of the mediation is to be provided in such a way as to not create any
impression of one side doing the right thing and the other side not doing the
right thing * * *,
McGovern Dep. 24-25 (JA1623). Furthermore, as McGovern emphasized in his
November 14 affidavit (JA1750) and Judge Fitzgerald emphasized in her order
appointing McGovern as a mediator (JA264-266), Delaware Local Bankruptcy Rule
9019-3(d) prohibits the mediator “from divulging, outside of the mediation, any oral
or written information disclosed by the parties or by witnesses in the course of the
mediation.”

Contradicting McGovern, however, Gross testified that “having an ongoing
litigation in which the same issues are at stake” would not prevent anyone from being
a mediator and that he is unaware of any ethical limits on what a mediator in any
given case can share with a sitting judge who is presiding over that case. He

acknowledged that he has shared with Judge Wolin the offers of particular parties in

mediations on which he has worked. Gross Dep. 43, 199 (JA1393, 1432).
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McGovern swore that he would never disclose “the substance of the negotia-
tions” between parties because “that would not be fair game” (McGovern Dep. 24-25,
27,162, JA1623-1624, 1658). Gross testified, however, that — in the November 19,
2002, meeting — McGovern did exactly that. Gross Dep. 105, 118-120 (JA1409,
1412).

Dreier’s notes appear to substantiate Gross’s testimony that McGovern re-
vealed settlement positions and also the parties’ positions as to what dollar figures
were asked and offered to settle the banks’ claims based on indebtedness guaranteed
by non-debtor subsidiaries. JA3122-3135. And, although McGovern testified that
he had “no recollection whatsoever of even knowing” the parties’ respective
negotiating positions in 2002 (McGovern Dep. 181, JA1662), his privilege log refers
to numerous items of such information,” and many parties’ 2002 time records reflect
discussions with McGovern in his role as mediator during 2002. FE.g., JA4982
(7/25/02), 3668 (8/1/02), 7251 (8/22/02), 7308 (9/23/02), 5056 (11/19/02). Further-

more, Judge Fitzgerald’s order appointing McGovern as a mediator was dated

° See,e.g.,JA2126,2131-2132 (item49—“Owens Corning and Fibreboard Term
Sheet 8/21/02”; item 53 — “Fax from Andy Rahl 9/13/2002 re: Owens Corning: Draft
Plan Term Sheet of the Designated Members of the OCC”; item 48 — “Tables with
handwritten notes re: scenario for OC settlement”; item 67 — “Fax from John Gregory
11/27/02 * * * and chart of nego. settlements re: Owens Corning/Fibreboard/Plant
Insulation Co.”).
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July 22, 2002, was effective nunc pro tunc to May 1, 2002, and was attached to
McGovern’s November 14 affidavit. JA1764-1767.
E. Judge Wolin’s Ex Parte Contacts
On December 20, 2001, Judge Wolin announced to a very large number of
lawyers that he considered ex parte contacts essential to the management of the Five
Asbestos Cases, and stated that all objections to such contacts were “deemed
waived.” JA3219. Judge Wolin has explained the nature and purpose of the ex parte
contacts directly to this Court:
Because of the diverse interests and the “zero sum game” that pervades
Chapter 11 asbestos litigation, it was necessary for the District Court, on
innumerable occasions, to meet with interested parties on an ex parte basis. A
record of these meetings is contained in the proceeding minutes of the Court’s
deputy clerk.[°] The purpose of the ex parte meetings was to ensure that each
committee or corporate constituency was afforded the opportunity to provide
to the Court insights as to why, in the competition for limited dollars, its claim
was just.
11/20/03 Supp. Resp. By The District Court Judge 2-3.
During the first status conference on remand, Judge Wolin repeated that the ex

parte contacts were “innumerable.” JA1165. He added that he “receive[d] extra-

judicial information” in the ex parte conferences. Ibid.

0 On remand, Judge Wolin made incomplete records of his ex parte contacts
available for inspection but not copying. The records disclose the fact of some
meetings but not the subjects discussed.
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F.  The Undisputed Fact That Brodsky First Learned Of Gross’s And

Hamlin’s Conflicts On September 24, 2003

The evidence gathered on remand confirmed the truthfulness of Mark

Brodsky’s categorical statement that “until September 24, 2003, neither I nor any of

the other people at Elliott Management responsible for petitioners’ investment in

Owens Corning had any idea that Messrs. Gross and Hamlin had any involvement in

G-1.”

JA1810. Judge Wolin himself observed that he did not “disbelieve

Mr. Brodsky.” JA1201.

On September 24, Brodsky sent an e-mail to a number of individuals involved

in the OWC case, to which he attached a decision in G-/ that referred to Gross as

counsel for future asbestos claimants. Brodsky’s message makes clear that he was

learning about Gross’s role for the first time:

I assume that this is the same David R. Gross whom Judge Wolin appointed
(along with Francis McGovern and three others) sua sponte by order of
December 28, 2001 to “advise the Court” concerning the Owens Corning,
Grace, Federal Mogul, USG and Armstrong cases. But for the fact that G-I 1s
not in front of Judge Wolin (although it is in the same District), this is as 1f
Mike Crames [counsel to Futures Representative McMonagle in OWC| were
advising Judge Wolin on how to run the Owens case. * * * Permit me to
observe that this is shocking, that it calls into very serious question the entire
management of the case itself, and that it must be pursued immediately. * * *
What I do not know: How long has Gross been playing this role in G-1? Is

infra.

Judge Wolin’s effort to impute knowledge to Brodsky is discussed at pp. 46-57,
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